" Hon'ble M Rafiq Uddin, Merber-J

CENTRAL  ADMINISTRATIVE TRIBUNAL CALCUTTA BENCH

CALCUTTA.

" Dated : 16.10,2001

~ Original Application no. 840 of 19% -

Hon'ble Maj Gen KK Srivastava, Member-A

Smt. Bijali Palit ‘ . esPpplicant
By Advocate : Shri’ RKC Thakur

Versus

N

Union of India & Others’ . ... Respondents
By Advocate : Sri PK Arora

ORDER-

"Hon'ble M- Rafiq Uddin JM

" The applicanp Smt. Bijali Palit who wes wife of late Sri Subrata PaHt.h’as fﬂed
this OA for seeking Qiréctions to be issued to the respondents not to giye effect 23T
of 'éhe purported order of removal made on 29.4.1987 and comruni' cated to the applicant on
21.5.19% passed in réspecf of he.r husband. The applicant 'also seeks setting aside of
the order dated 29.4.1987 and for issuing direction to the respondents to pay full

retiral benefits including gradui ty, family pension under liberatised family penéﬁbh

scheme, Medical facilities and othefbeneﬁf_s provided under rules. The applicant also

" seeks direction to the respondents to offer appointment to her son on’compassionate

ground as per guide Tines issued by the Railway Board.

2. In order to understand tﬁe coﬁtrdQersy ‘involved .in the pfe‘sent OA, it s
necessary m"rrllerrwtion that the apﬁ]icant had earlier filed OA 425 of 1995 before this
Tribunal mi'ch' was dismissed vide order dated 16.2.19% with certain observations. It
éppears ‘_fr‘om ‘the record that the said OA vas filed by the appli cént agai nst order dated ’

- 23.5.1989 whereby the application of the applicant for appointment of her son on

compassionate ground was rejected. . \2\\
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. It 1s also relavant to mentwn that this Tr1buna1 vide order dated 5.8. 1999 has
dismi ssed the present OA h01d1 ng that the apphcant in the present 0A® has reagi ta’oed the
metter second t1me which was already dec1ded and d1sa11oued vide order dated: 25. 3 192
passed in OA 265 of 199, The apphcant has approached the Hon'ble Caltutta High Court
by filing WPCT no. 456/99 against the said,order dated 5.8:1999 which uas aHoned vide
- order dated 31,10.2000 and the matter remitted to this Tribunal back for consideration of .

the matter on merit afresh.

a, The relavant facts df the case are that the husband of the apph‘cant Sri Subrata

Palit was»\mrking as Assistant Driver (D) L/F, Eastern Railway,’ Bairunga“chiv, rbnrah He -
Q‘ha;s9 alleged to have remined unauthorised absent from duty from 16.7. 1986 to 15.10. 1986 .

and agam from 16.10.1986 till date The respondent?s R‘Q -rmvhaveexercwed power:f A
under rule 14 (ii) of Railvay servant (DGA) Rules 1968 and removed him from service, The |
respondents claimed that .the charge sheet was sent to his home address which was recqrded

in hi S service record, the. rerm\/al order was al sc sent to the same address.v The charée
sheet and the remval order vas, hcwever, received back with the postal renark ‘1eft‘ .

5. | It appears that the present apphcant applied for appomtment of her son on "

‘ conpass1ona’oe gnound which vs not accepted by the conpetent authority on 23.5.1989. The
applicant, thereafter, fﬂed OA 265/92 and 425/95 before this Tribunal wh1ch were also

" dismissed by this Tribunal.

6. . The case of the applicant on the ‘other hand is that her husband enter into-Railway
Servicef on 27.11.1952‘ as a cleaner and in due course he'cane to be promoted das Firemen
Grade 'B' and was posted under LF/Bamungachi , ‘Howah. The applicant claims that her
husband was drafted and booked for eye test by the coirpetent medical authority of the
'Rai‘]nays .and accordingly he appeared .b_efore Divisional- Medica] Officer, Howrah on .
16.6.198, but unfortunately her husband has been missing from that date and none of the
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- family menbers nor-any relative of her husband who are h'kely to hear and/or see him in

. the normal course of the1r hfe and busmess, did ever see or hear anythmg about the

him since 16.6.1986. The applicant under these c1rcunstances lodged an FIR with the
local police station on 7.11,1986. The applicant in distressed and revaged condition
became ‘physically and mentally depressed and her four childrens, including three
daughiters and one son ha-dv 0 take shelter of her inlavs. |

-

7. ~The applicant also claims that she alongwith her husband has béen residing at

'162/13, SN Roy Road (formerly 162, SN Roy- Road) Adarsh Pally, Cé]cutta and the same

address vas recorded in the office of the Railways. The address of the husband of the

‘applicant was never changed before or after nﬁssing of her husband. ~The applicant also

al Teges that office of the Railway Administration did not take any steps and informed the
apphcant how her husband vas missing or any information regard1 ng his non. attendmg his
duties was sent to the applicant, The husband of the apphcant was the sole bread earner

of the family. When the husband of the apphcant is not traceab]e for such a Tong

- period, the applicant treating his missing as a civil death, requested the DRM, E. Rly.,

- for appointment of her son on compassionate ground and other financial assistance on

24.12,1986, On intervention made by Miss Mamta Banerjee, the then Member of Parliament’

_with officers of the Rai lvay Administration visited her residence on 24.12.1986 and made

. some inquiries in respect of missing husband of the\appﬁcant. The applicant was. aliso

asked to sign on papers for payment of Provident Fund (PF) of her husband which vere

'handed over on-4.3;1987 by the welfare officer. The DRM vide order 'dateq 23,5,1989

regmt}ad the request and showed his inability to appoint her son on compassionate ground.
The applicant further states that since no steps were taken by the respondents, she made
several representations before the Rai 1'\‘\ay 'Author“itiés; but withouf any resuit.
Therefore, she wes compelled to file OA 265/92 on 25.3.1992 which was dismissed on the
ground that as 7 year/s from the date of missing of her husband was not elapsed, the
application was premture. The applicant was, thereforle, conpelled to file another OA
245/95.  Even’ after lapse of 7 yéars, the Railway Administration did not respond the

representation made by the applicant. The applicant came to know through reply submitted
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by the respondents in OA 425/95 that charge sheet was issued to her missing husband and

f puni shment of removal was awarded to him.on 29.4,1987. - Tms Tribunal vide order dated

16,2.19% observed that the penalty of removal from service fremains Unserved. The

‘applicant “cannot  claim to attract the provision of Railvay Circular regarding

compassionate appointment. ~The applicant was also given Tiberty to approathe the Tr

ibunal -against the order of removal from servicef after 'r.eceiving the charge sheet,

Jinquiry report etc. The Railway authom ty, however, did not take any steps in pursuance

of the order dated 16 2.19%. The apphcant has ﬁled the present OA,

8. We have heard Tearned counsel for the parties and perused records.

9 We ﬁnd from the perusal of order dated 16.2.19% passed in OA 425 of 19953
that the observat1 ons vere made by this Tribunal to the effect - -

"However, from the facts of the case, certain pmgnant fact emerge. It is

mutually admitted that the petitioner's husband before his disapprearance dwas a Tow paid.
employee who joined service as a cleaner and due to his hard work and merit got three
* sticcessive promoptions and was even cenfirmed in the last promoted post. He would have

dattained the normel age of superannuation on 31.10,90 i.e. he had more than 4 years of

service at the time of his disappearancef. It is also nutuaHy admitted fact that at the -
time of his dtsappearance, he left behind a reasonable big famﬂy consisting of her

dependent wife (the present peti tloner) a son and at least two unmarried daughters.
Under the circumstances, the economic distress- of the family left behind is
understandab]e On the done hand, they were deprived of the regular 1ncone of the
pe‘attoner s husband, on the other, they have been denied all retiral benefits admissible

~ under the rules because adding futher insult to the injury, the petitioner's missing
husband had been subJected to a disci phnary proceedings for unauthorised absence from'_
duty, may be from a subsequent date from 16.6.86 and for that he has been eventuaﬂy
~ removed from service. Such a remval order by a stroke of pen has.washed away all the -

|  benefits admissible to him f or his past 34 years of service and even if he is

subsequently legally presumed .deéd, his family cannot get family penSion under the rules.
It is clear from the reply of the respondents that the enti re DA proceedings were carried

out against the petitioner's husbanddf ex parte. He could not even be served with either .
the charge-sheet or the peralty order since he was not avbailable at his residence.




_ Under the circumstances, even if certain penalty had to be imposed on:
him, it would have been in the interest of fair play and equity that it was maxinum
of the order of compulsory retirement from service so that the retiral benefits _
because of 34 years of past service of the petitioner's husbsnd and his famﬂy are

ot denied to h1m or to his family.""

_10.- W find that the aforésaid observations have been made by this Tribunal

on the basis of und1sputed facts We, therefore, find force 1n the arguments of

| learned counse] for the apphcant that the pumshment order of remova] passed'_

against the husband of the present apphcantns reaHy shocking. We,- therefore,

con51der it appropmate that the Railway Authorities shou]d be directed to mod1 fy

' the punishment order of remval to that of compulsory retirement from service, MWe

accordingly dispose of the present OA with the direction to the General Nhnager, o |

Eastern Railway to modify the order- of renbva1 dated 29.4. 1987 of'Sri Subrata Pah't',_ ’

" to that of compulsory retirement from service and a]so to grant and pay aH retiral

4o ¥
beneﬁts mc]udmg amount of PF of Shri Subrata Palit» the apphcant/]ega] heirs

. as per extant rules within a period of 6 months from the date of commni cation of

this order.
11, . There shaH be no order as.to costs
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Verber-A  Menber-J.
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