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01 CENTRAL ADMINISTRAT:VE TRIBUNAL
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Present: Hon'ble Mr. D. Purkayastha, Judicial Member

Hon’ble Mr. G. S. Maingi, Administrative Member

. : Jayanti fumar Mukherjee, S/o Late
3 Parbati Kumar Mukherjee resident of
Sonatorepara, P.0. Suri near 0Old
Hospital, Dist. Birbhum

«es Applicant
" VS
1. Union of India, through the
General Manager, Eastern Railway,

- 17, N. 8. Road, Calcutta-1

2. The Divisional Railway Manager,
Eastern Railway, Dhanbad-826001

... Respondenls

For the Applicant(s): Mr. B. Chatterjee, counsel -
Ms. B. Mondal, counsel

For Lhe Respondents : Mr. P. K. Arora, counsel

“Heard on 5.4,2000 ¢ @ Date of order:yv)-04-2000

O R D E R

D. Purkayastha, JM

The question for decision in this case is wﬁether the
applicant is entitled to gel pension under the Pension Rules due
to removal from service for unautﬁoriséd absence from duty
without altributing stigma of misconduct by the disciplinary
authority.. The case of the applicant, in short, is that he was
appointed as a Trainee Commercial Clerk in the Eastern Railway
and after training he was posted at Asansol as Commefcial Clerk
and therefrom he was transferred to Dhanbad and then again to
Asansol and lastly at Patratu as Asstt. Goods Clerk. Hhile he
was working at Patratu, he was served with a Chargesheet dated

18.2.76 for imposition of major penally on the alleged

unauthorised absence from duty and a deparimental enquiry was
held and wultimately the applicanl was removed from service by a
letter dated 15/17.9.1976, Annexurc 'A/1’ to the application and

thereafter the applicant did nol prefer any appea) agaiusi ihe
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said order and was expecting that his legul dues would be sent to
his Home address where the removal notice was sent but the
respondents did not settle all the .settlement dues of the
appllcant Accordlng to the appllcant under para 6.01 of Rallway

pen81on scheme appllcable to the appllcant he is entltled to get

]

~pension from the Department since he was removed from the service

for unauthorlsed absence . from duty w1thout attrlbutlng stigma of
misconduct in the order of removal Thereby he is entltled to get

all - pensionary benefits under the scheme framed for Railway

‘ servants.

2. The respondents filed wrltten reply denylng the clalm of

the appllcant and 1t is stated by the respondents that he _was

-

- removed from‘Rallway service with effect from 29,9.76 under . the D

& A Rules for unauthorised absence_from.duty frdne7.7.1§75 to
till dated of removal dated 29.9.1976 and as sucn .ne is not
entitled to any benefit including pensjen. For DCRG‘etc. except.
his _oun provident fund conpribution'and for;rernd uf security

deposit money, the staff concerned has to'apply.in a prescribed

_form-nemed as hypothecation form, which he failed to do so.- He

is entltled to payment of prov1dent fund money whlch have been

arranged for payment. It is stated by the respondents that for

"hls unauthorlsed absence he was served with a chargesheet and he

was ultimately removed from servlce" for».allegation of
unauthorised absence. Therefere, he is noﬁ-entitled to get ”any
pensionery benefits as per pension rules'and the;applieation is ,
devoid of merit and liable to be dismissed. f -

3. Mr. Chatterjee, learned advocate hes drawn our attention
to the pension scheme for Rallway under the Eastern Rallway and
submits that in view of para 6.01 of the said pension scheme for
Railway servants which is applicable to the appllcant at the
relevant perlod the applicant is entitled to get pension even for

removal from service. Referrlng to the said para 6 01 of the

said pension scheme Mr.Chatterjee has drawn our attention to the
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removal order which indicates that‘the applicant was removed from

i service not attributing misconduct. The case of the learned

advocate 1is that since tﬁe applicant was not attributed with any
misconduct for unauthorised.absence; therefore, he is entitled to
get pension and that pension cannot be deniedntc hih.

4, Mr. Arora, learned advocate appearing on behalf of the

\fespcndents contended that the applicant is not entitled to get

e

any pension under the Pehsicn Rules,:1993 since the applicant was ‘
removed from service for}unacthcrised- dbsence which amounts te
misconductz vTherefore, he is not entitled to éet any pension
under the Rules;

5. We  have 4coqsidered the submissions' of the learﬂed

"advccate of both the parties. It}reﬁaine adnitted fact that a
) chargesheet has been issued Qide letter date§;15/17.9.76 against
- the epplicant:for pnauthorised absence from duty. We have.ggone‘
" through the letter dated 15/17.9.76, Annexure 3A/1’ where it is

\ ' * \ “ . .
held that "you are guilty of absenting yourself from duty from

7.7.1975 ﬁithout'any authority, you shall\ be removed'from service.

n
as. a disciplinary measure and the same will take effect from

27.9.76." It is also found that the order of removal took effect
from 27.94.1976, as the appllcant dld not prefer any appeal

against the order of removal and therefore, the order Qf removal

f
1 .

from service had been final. Now the question is when the

A‘applicant is entitled to get pension in view of para 601 of the

scheme framed for pension' for Railway ' servants. Mr.Arora,

learned advocate contended that since the applicant remained in

4

unauthorised absence from -duty; -therefore, it amounted to

) 1

.miSConduct‘and removal order has been issued accordingiy. So, he

ie not entitled to get any pension. It is clear that the Pension
Rules, 1993 is not app11cab1e to the appllcant since’ _the

applicant had been removed from service in the year of 1976 and

‘th Pension Rules, 1993 came into effect long after removal of the

applicaﬁt. So, ‘there is . no doubt in our mind that the

'
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epplicant’s case will be governed by the old.pension scheme of

Railway seryanfs.- Para 6.01 of the said pension scheme runs.vas

follows : ‘. | |
"Re51gnat10n of the public service; or 'dismissal. or
removal from it for misconduct, insolvency, inefficiency

‘not due to age or failure to pass a prescrlbed
examination entails forfeiture of past servme.~

‘Para 6.04 of the said pension scheme runs hslfollows:-‘

" An interruption in the service of a Railway. servant
entails forfeiture of ‘his past service except in the
‘following cases :- L .

;

a) Authorized leave of absence.

b) Unauthorized absence in continuation of
authorized leave of absence so long as the
office of the absentee is’ not substantively
filled; if his "office is substantively filled,
" the past serv1ce of the absentee is forfelted "

- -

It is found that no finding has been made by the disciplinary

authority to the effect that his unauthorized'absenoe amounted to

misconduct. So, the expression of the word "misconduct’ is found

absent from the ofder of'the disciplinaryvauthority by which the

applicant has been removed'from service. Therefore, in order to

bring the case of d1sent1tlement of pen51on on removal from :

serv1ce, the respondents must br1ng out the -case w1th1n meaning

~

of mlscohduct. In the chargesheet also the respondents did not

attribute that the applicant is guilty of misconduct..ANo flndlng‘

to- the effect of mlsconduct for the appllcant S removal has been

made, therefore, it can be sald that the appllqant was not

removed from service for mlsconduct. Since’ the appllcant was not

Jfremoved'for misconduct by the disciplinary authority,;Aunder the-
" old . schemes for pension for Railway servants_he is’entitled to
rget pen51on. The.fespondents in the written statement did/ not
j'dlsolose under what prov151on of the rules ehe appllcant would

‘not be entitled-to get any pensionary beneflt as clalmed in - the

'yappllcat1on. In the absence of that he will be entltled to

pension. The pr1n01ple of law laid down in the case reported _in

1995(1) ATJ 85 (Umesh PrakaSh vs._ Union of Indla) will squarely

i
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apply in this case. It is stated by the learned advocate -that .

during the pendency of the case the epplicant hes been paid
provident fund dues which was admissible torhim, but,he has not

been granted tne-benefitvof pension as7claimen_by,him. . Regarding
limitation, we are of the view that fhe'euestion of‘iimitation

would not be applled in thls case because nhe denial of pension

is concerned with the llvellhood of the employees.v Slnce it is
apparent tnat it is a belated\applicatlon, we are éf the view

that ‘the grievance of the anplicant would be met, if we direct

the respondents to grant pension to the appllcant from the ‘date,

when he filed thls appllcatlon before the Trlbunal.’ The
appllcant would not get arrears of pension for the period before

the date of filing this appllcatlon.

6. Under the facts and 01rcumstances stated above we are of

the view that the appllcant would be entitled to be con31dered

for pension, as he rendered more than 10‘ yearsal qualifying
1service from  the date of appointment till £h; date of removal;

This exercise should be done by the respondents within - a period

of three months from'the date of communlcatlon of this order‘and

the applicant should be pald pension in v1ew of . the ‘observation '
made above. Wlth the observatlon the appllcatlon is dlsposed of |

awarding no costs.
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