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01 	 CENTRAL ADMINISTRATIVE TRIBUNAL 
CALCUTTA BENCH 

O.A. No.821 of 1996 

Present: Hon'ble Mr. D. Purkayastha, Judicial Member 

Hon'ble Mr. G. S. Maingi, Administrative Member 

Jayanti (umar Mukherjee, S/o Late 
Parbatj Kumar Mukherjee resident of 
Sonatorepara, P.O. Suri near Old 
Hospital, Dist. Birbhum 

Applicant 

VS 

Union of India, through the 
General. Manager, Eastern Railway, 
17, N. S. Road, Calcutta-i 

The Divisional Railway Manager, 
Eastern Railway, Dhanbad-826001 

Respondents 

For the Applicant(s): Mr. B. Chatterjee, counsel 

Ms. B. Mondal, counsel 

For the Respondents : Mr. P. K. Arora, counsel 

Heard on 5.4.2000 	 z : Date of order:7-04-2000 

ORDER 

D. Purkayasthaf. 

The question for decisioi in this case is whether the 

applicant is entitled to get pension under the Pension Rules due 

to removal from service for unauthorised absence from duty 

without attributing stigma of misconduct by the disciplinary 

authority. 	The case of the applicant, in short, is that he was 

appointed as a Trainee Commercial Clerk in the Eastern Railway 

and after training he was posted at Asansol. as Commercial Clerk 

and therefrom he was transferred to Dhanbad and then again to 

Asansol and lastly at Patratu as Asstt. Goods Clerk. While he 

was working at Patratu, he was served with a chargesheet dated 

18.2.76 for imposition of major penalty on the alleged 

unauthorised absence from duty and a departmental enquiry was 

held and ultimately the applicant was removed from service by a 

letter dated 15/17.9.1976 Axmexure 'A/i' to the application and 
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said order and was expecting that his legal dues would be sent to 

his Home address where the removal notice was sent but the 

respondents did not settle all the settlement dues of the 

applicant. According to the applicant, under para 6.01 of Railway 

pension. scheme applicable to the applicant, he is entitled to get 

pension from the Department since he was removed from the service 

for unauthorised absence-from duty without attributing stigma of 

misconduct in the order of removal. Thereby he is entitled to get, 

all. pensionary benefits under the scheme framed for Railway 

servants.  

2. 	The respondents filed written reply denying the claim of 

the applicant and it is stated by the respondents that he was 

removed from Railway service with effect, from 29.9.76 under the D 

& A Rules for unauthorised absence from duty from 7.7.1975 to 

till dated of removal dated 29.9.1976 and as such he is not 

entitled to any benefit including pension. For DCRG etc. except. 

his own provident fund contribution and for.refund of security 

deposit money, the staff concerned has to apply, in a ,  prescribed 

forin.named as hypothecation form, which he failed to do so.- He 

is entitled to payment of provident fund money which have been 

arranged for, payment. 	It is stated by the respondents that for 

his unauthorised absence he was served with a chàrgesheet and he 

was ultimately removed from service' for, allegation of 

unauthorised absence. Therefore, he is not ëntitied to get any 

pensionary benefits as per pension rules and the application is 

devoid of merit and liable to be dismissed. 

3. 	Mr. Chatterjee, learned advocate has drawn our attention 

to the pension scheme for Railway under the Eastern Railway and 

submits that in view of para 6.01 of the said pension scheme for 

Railway servants which is applicable to the applicant at the 

I " 	relevant period the applicant is entitled to-'get pension even for 

removal from service. Referring to the said para 6.01 of the 

said pension scheme Mr.Chatterjee'has drawn our attention to the 
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removal order which indicates that the applicant was removed from 

service not attributing misconduct. The case of the learned 

advocate is that since the applicant was not attributed with any 

misconduct for unauthorised absencç; therefore, he is entitled to 

get pension and that pension àannot be denied to him. 

Mr. Arora, learned advocate appearing on behalf of the 

respondents contended that the applicant is not entitled to get 

any pension under the Pension Rules, 1993 since the applicant was  

removed from service for unauthorised absence which amounts to 

misconduct. Therefore, he is not entitled to get any pension 

under the Rules.. 

We have considered the submissions of the learned 

'advcte of both the parties. It remains admitted fact that a 

chargsheet has been issued vide letter dated 15/17.9.76 against 

the applicant for unauthorised absence from duty. We have . gone 

through the letter dated 15/17.9.76, Annexure 'A/i' where it is 

held that "you are guilty o1 absenting yourself from duty from 

7.7.1975 without any authority, you shall\be removed from service. 

I 
as a disciplinary measure and the same will take effect from 

27.9.76." It is also found that the order of removal took effect 

from 27.9.1976, as the applicant did not prefer any appeal 

against the order of removal and therefore,, the order of removal 

from service had been final. 	Now the question is when the 

applicant is entitled to get pension in view of para 601 of the 

scheme framed for pension for Railway ,  servants. 	Mr.Arora, 

learned advocate contended that since the applicant remained in 

unauthorisbd absence from duty; :therefore, it amounted 'to 

misconduct and removal order has been issued accordingly. So, he 

is not entitled to get any pension. It is clear that the Pension 

Rules, 1993 is.  not applicable to the applicant since the 

applicant had. been removed from service, in the year of 1976 and 

th'Pension Rules, 1993 came into effect long after removal of the 

applicant. So, 'there is no doubt in ,our mind that the 
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applicant's case will be governed by the old. pension scheme of 

Railway servants. Para 6.01 of the said pension scheme runs as 

follows 

"Resignation of the public service, or 'dismissal.or 
removal from it for misconduct, insolvency, inefficiency 
not due to ge or failure to pass a prescribed 
examination entails forfeiture of past service."  

Para 6.04 of the said pension scheme runs as follows:- 

An interruption in the service of a Railway servant 

entails forfeiture of 'his past service "exept in the 

following cases :- 	. 

a) Authorized leave of absence. 

r 

b) Unauthorized absence in continuation of 
authorized leave of absence so long as the 
office of the absentee is not substantively 
filled; if his 'office is substantively filled, 
the past service of the absentee is forfeited;" 

it is found that no finding has been made by the disciplinary 

authority to the effect that his unauthorized'abseflCe aioiinted to 

misconduct. So, the expression of the word 'misconduct' ts found 

absent from the order of the disciplinaryaUthOritY by which the 

applicant has been removed from service. Therefore, in order to 

bring the case of disentitlement of pensithi op removal from 

service, the respondents must bring out the -case within meaning 

of misconduct. 	In the chargesheet also the respondents did not 

attribute that the applicant is guilty of misconduct. No finding 

to' the effect of misconduct for the applicant's remOval has been 

made, therefOre, it can be said that the appliqánt was 'not 

removed from service for misconduct. Since the appliéant was not 

removed for misconduct by the disciplinary authority, under the 

old, schemes for pension for Railway servants he is entitled to 

get pension. The respondents in the written statement didi not 

disclose under what provision of the rules the applicant would 

/ 	/ 'flOt be entitledto get any pensionary benefit as claimed in the 

application. 	In the absence of that, he will be entitled to 

pension. The principle, of law laid down in the case reported in 

1995(1) ATJ 85 (Umesh Prakash vs Union of India) will squarely 



apply in this case. It is stated by the learned advocat'e that 

during the pendency of the case the applicant has been paid 

provident fund dues which was admissible to.him, but he has not 

been granted the benefit of pension as 'claimed by. him. Regarding 

limitation, we are of the view that the question of limitation 

would not 'be applied in this case because the denial of pension 

is concerned with the livelihood of the employees. Since it is 

apparent that it is a belated application, we are of the view 

that the grievance of the applicant would be'met, if we direct 

the respondents to grant pension to the applicant from the date, 

when he 	filed this application before the Tribirnal., , The 

applicant would not get arrears of pension for the period before 

the date of filing this application. 	 S  

6. 	Under the facts and circumstances stated. above we are of 

the view that the applicant would be entitled to be considered 

for pension, as he rendered more than 10 years' qualifying 

service from the date of appointment till the date, of removal. 

This exercise should be done by the respondents within a period 

of 	three months F romthe date of communicatioriof this order and 

the applicant should be paid pension' in view of, tIe observation 

made above. With the observation the application is disposed of 

awarding no costs.  

(G. S. Maingi) 	 S 	, 	 (D. Purkayastha) 

MEMBER (A) 	 '. 	' 	MEMBER '(J) 	• 	
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