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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH: :CALCUTTA

ORIGINAL APPLICATION NO. 178/96

FRIDAY, THE NINETEENTH DAY OF MAY, 2000

SHRI S§.K. GHOSAL. - .. MEMBER (A)
SHRI P.C. KANNAN. : .. MEMBER (J)

Shri Atish Kumar Banerjee,

S/o Tate Biman Kumar Banwerjee,

working as EDBPM,

Muiti Krishnanagar B.O.,

Katua Sub-Division,’

Depaprtment of Post,

Governméent of India, resident of

Village & P.0. Multi Krishnanagar,

P.S. Katwa, Dist. Burdwan, ... Applicant

By Advocate Shri P.K. Munshi.

‘Vs.

1. Union of India, through the
Secretary, Department of Post,
Government of India,

New Delhi-110 001.

2. Chief Post Master General
West Bengal Circle,
Yogayog Bhawan,
~ Calcutta-700 012.
3. Sr. Superintendent of Post Offices,

Burdwan Division, , '
P.O. & Dist. = Burdwan. .. - Respondents

By Counse] Mr. B. Mukharjee.'

ORDER

Shri S.K. Ghosal. .. Member (A)

The appiiCant was appointed under the order dated
31.5.95 of the 3rd respondent’seen at Annexure -B "of the

OA,as&%xtra Departmental Branch Post Master (EDBPM), Muiti

. Krishnanagar. It is evidentﬁ? from that okdef that the

applicant was appointed to that post on " a provisional
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basis for six months, because of the sudden death of one
Biman Kumar Banerji who was the father of the apb]icant.
Under his order dated 22.2.96 the .seryices of the
appTicant were | extended. upto 31.1.96 by the 3rd
respondent. Finally, the 3rd }espondent under his order
dated 3.6.96’read with the Cofrigendm, extended the tenure
of service \of the applicant aé%EDBPM ubto 30.6.86. These
latter orders are seen at Annexure-C, vThereafter, the
appiican? was communicated the order ef the same 3rd
respondent i.e. the Senior Superintendent of Post
Offices, Burdwsan Division dated 13.6.1996  seen at
Annexure-F. That order states that the case . ef the
appiicant has been considered by the Cfrb]e Selection
Committee for compassionate appointment; but the same has
been rejected on the ground that there was-no indigency in
the family of the applicant. The appliicant’s grievance is
that thereafter he was forced to handover the charge of

that post.
2.' The applicant has claimed the fo]Towing reliefs:

"In view of the facts mentioned in para -4 and the
grounds in para - 5, the applicant prays for the

following reliefs:~-

i) Regulation/absorption 1in the post of EDBPM at
‘Muiti Krishnanagar B.O. against his continuous

working in the same capacity since 18.1.95;

1)



—

i1) Consequential benefits arising out of such

regularisation/absorption;:
iii) Cost.”

3.  The main case of the applicant for reguiarisation,
as has been argued by the 1learned counsel for the
applicant, is .that he, having been appointed on a
provisional basis and having rendered more than 240 days
of, service at the post, had a right to be regularised as
laid down by the Hon’ble Supreme Court. However, we find
that there is no such general rule laid down. The Hon’bile
Supreme Court has, on the other hand, heild that the right
of a casual Worker for.the grant of temporary status and
subsequent regularisation against a Group "D" post shall
be reguiated in terms of the éppropriate scheme prepared
specially for that purpbse by the Government of India. In
the present case, the ‘applicant admittediy was not
appointed agﬁcasuaW worker. On the contrary, by ‘the

Annexure-B order mentioned above, he was.appointed on a

provisional basis as aa EDBPM. We are, therefore, of the

opinion that the provisions of the scheme, relating to

casual workers for regulating their rights to the grant of

. temporary status and further for their regularisation

against Group "D" posts)cannot be held as appiicable 1in

this case. Further, continuance as a provisionally

appointed ED Agent (here EDBPM) per se for some time even
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exceeding 240 days, when the 1initial appointment was
| d%hors the rules. for regular appointment}cannot be treated
as having created a right in favour of the app11¢anﬁ.

This Tatter position in Taw js well-established by now.

4, The Tearned counsel for the applicant has also
contended that by virtue of the prjncip1e taid down by a
Full Bench of this Tribunal, the service rendéred by a
substitute ED Agent or by a provisionally appointed ED
Agent wilil have to be reckoned for the purpose of gréntihg
weightage when appointments are made to those posts on a
regular basis. Here, we must observe that a five Member
Bench of the Tribuna1‘whése order was deiiveréd by “the
Hon’ble Chairman  of the‘ Tribunal at .Banga?ore on
132.4.2000, has held that no weightage cah be a??owed in
- respect of the service rendered either by a'substitute ED
Agent or a provisionally appointed‘ED Agéht; The five
Member Bench has overruled the ear11er decis1oh of the
- Full Bench at Ernakulam in Parvathi’s‘caée reiied upon by
the learned counsel for the appiicant. It has also been
held by the aforesaid five Member Bench, headed by thé
Hon’ble Chairman of the Tribunai,- that the special
dispensatgon af]qwed in respect of casual workers under
instruction No.28 of the Director General of Posts dated
6.6.83}avaiiabie in Swamy’s Compiiétion; at the time of
‘appointment to certain categories of posts, including ED

. 4.y
Agents)are not attracted in the caseiincumbents, who had
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been appointed either as substitutes or provisionaily.
That instruction is seen at page 98 of Swamy’s Compiiation
of Service Rules for Postal ED Staff, 7th Edition

published in 1999,

5. In the Tight of'ﬁhese case laws and the executive
instructions having the force of rules, the main case of
the abp]icant that he ougﬁt to have been reguiarised after
working for a period of more than 240 days continuously
without 1interruption, does not seem to have any legal

basis. : . ’

6. Subsequent to the 1initial filing of the OA, the
applicant has also challenged the appointment of the
private respondent No.%ti the aforoesaid post of EDBPM
Muitikrishnanagar on procedural groqnds.‘ We observe that
the Tlatter appointment has been made admittédiy on a
regutar basis. We aiso observe that i% is .incumbent on
- the Department to make the regular appointment to carry on
the activities of the Department. There can be nho
grievance agaﬁnst the Department for taking action for the
regular appointment. Whethef while makjng } regular
appointment the Department has foTToWed the prescribed
procedure or not, cannot be invespigated in the context of
the present OA where the main relief sought 1is for

regularisation of the services of the applicant. The

relief sought against the subsequént appointment of the
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private respondent No.5 is not a relief which arises in
Conéequence of the main relief sought by the appiicant;
namely reguiarisation of his service. The rights of a
provisiqnai appointée as‘an ED Agent are wé]i-defined. It
is not the <case of the appiicanf that in this case a
provisional appointee has been replaced . by another
provisionaT appointee, in which case the bar against such
appointment, as iaid down by the Hon’ble Supreme Court,
would have appiied and the appointment held as invalid.
On the contrary’as we have afready observed, this 1is a
case where the services of a provisional appointee have
been terminated and reguiar .appointment . has been made,
apparentiy after following the prescribed procedure.
Whether the respondents have power to Timit"thé selection .
only to three candidates sponsored by Employment Exchange
need not be discussed by us at any Tength.‘ Oon béha1f~ of
the applicant no material has been placed before us to
indicate that the respondents were prohibited from
considering candidates, Tess than four in number’sponsored
by the Employment Exchange 1in reSponse to a nétification

for a vacancy in the post of EDBPM.

7. With these observations, we do not consider it

necessary to deal with this aspect of the case any

further. S
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