In The Central Acministretive Tribunal

ﬁg? Calfytta Bench B
o _
CA No.75C of 1996
Fresent : Hen'ble Mr. D. Purkeyastha, Judicial Memb er
Hon'ble Mr. G.S., Maingi, Administrative Member
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- VS -~
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S.E.Rly., F.C. Acra, Dist:Purulia.
- «++ Respondents
For the Applicant : Nr, B. Chatterjee, Ceunsel
s ' For the Respondents: Nr., S. Chowdhury, Counsel.
Heard On : 9-9-1999 Date of Judgement : 9-9-1990
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D. PURKAYASTHA, JM
" Applicsnt Shri Rabindra Nath Ghosh (R.N. Ghesh), Ex~Hotweather
Wa%erman under S.S./Kotshils, S.E. Railway fileé this applicagién,
’ . ot
P alleging that the respondents arbitrarily denied engegement of the

applicant by way of absorptien against the p@st'@f Group 'Dt category
theugh the junier persens te the aprlicant in the eprreved list as per
Annexure A=3 te the'applicati@n were gbserbed. According to the eppli=~
cant, 5S .per: approved. list of Hetwesther-Waterman (Annexure A=3) the
name of the applicent has been pleced at $1.Ne.l75 ancd the respondents
vabsérbed all the persens junior te him as placed &t S.L.No.l76 te

246 ignorihg‘the case éf the applicent. Thereby, actien of the res-
pondents is arbitrery, illeéal and yialatioé of Article 14 of the

Censtitutien. Aprlicant made 2 representaticn te the authority fer
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absarptien in the Greup D' pest en the besis of seniority in the
spproved list (Annexure A-3); but respendent vide letter dated 2.,2.96

(Annexure A to the applicatien) denied the claim of the applicant

!
1

stating, intén%alia, that initial engagement ef t he applicant was f sund
irreguler. Feeling aggrieved by and dissatisfied with the said éiéer' fi
of refusel vide letter dated 2.2.66 (Annexure A) applicent appraéched
this Tribunel fer directien upen the respendents te eébserb him in the
Greup ‘DY pest frem the date whenhhis juniers were abserbed in the
Greup ‘D' posts from the said asppreved list and te grant all benefits

of service in accerdancevith the Rules. | ;

2., Respendents filed written reply and denied the claimef the
applicant., Tt is stated by the respondents in their reply that aprli-
cant could not be aksoerbed in Greup '[*' pest when his juniers were
absérbéd from the aprreved list en the greund that applicant's initial
engaéement was foeund irregular and that faét has been cemmunicated te
the applicent vide letter dated 2.2,06. Nereover, applicent did not
aprear in the Screening Test. Se, his name was deleted frem the list.
Se, questien of abssrpti@h did not asrise since theAapplicant did net
aprear in the Screening,Test. Therefore, applicetien is devoid of merit

and is liable te be dismisseds,

3. Mr, Chatterjee, 1d. Ceunsel appearing on behalf of the sppli- -
cant contended that actien ef the"reSp@hdents is ¢iscriminatery since

all ihe junier persens te the applicent, as per appreved list, were
engageé by way of sbserptien in the Greup 'D*f pest but aprlicent was

left out witheut disclesing any vélié reasen whatscever; It.is stated
by Mr. Chatterjee that in the letter dated 2.2.96 (Anne xure A) they did
net disclese the reasen why the applicant's initial ehgagement was

found irregular, Therefere, applicent is entitled to get the order of

"éngggement by way of abserptien in the Gr@upA'D‘~p@st from the date

when his juniers were abserbed including the cest of the-applicatian.

4, Mr. Chovdhury, Ld. Ceunsel fer the respendents contended that

applicent's case was net considered since he was feund ever-aged. Mere=-

ever, he did net appear in the Screening Cemmuittee, Therefere, his
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name has been deleted. Se, aprlicaztien is devoid of merit anc is
liable te be dismissed., It is also stated by the Ld. Ceunsel Mr,
Chewgdhury that the epproved list dated 20.3.89 (Annexure A-3) was

issued fer 1m~uwaQ purpese.

5, We have censidered the submissiens of Ld, Ceunsel fer beth

the parties and we find that the reilway reSpandents publishec¢ the
appreved list in respect of employment a2gainst the Hstﬁéather,Estab-t
lishment fer the peried frem 1.4.89 te 30 6.89 and thet list has” been
antravee by the autherity fer empl@mmnt @f them en cmmpu5%1enute
greund frem the perisd frem 1,4.89 te 30 6.89 where it is specifically
mentioned that ne staff should ke engaged by any officer er by any

Unit Superviser except thése'candiéates wheose names'appear‘in the
selectien list. It is admitted thet neme of the a-pplicant waes placed
at S1.Ne.175. It remains undisputed frem the side ef the respondents
that the persens placed at $1.Ne,1l76 te 246 were engagec, But epplicant
was not engage¢ since his initial appelntment was irregular. Therefere,
it is feund that all the junier persens in the panel have been censi-
dered and engaged by way ef abserptien in the Greup Q§'pé§t. But
respendents did net preduce any paper befere us in suppert ef written
statement filed by them as te why aprlicent wes not feund suitsble fer
abserptien when his juniers were abserbed ageinst the Greup 'D' pest
frem the sajid apprreved list. In the absencel@f any paper we cannot
accert the cententien ef the 1d. Ceunsel Mr. Chewdhury that applicant's
initial appeintment is feund irregular. And in the said letter dated
5/14-12-94 (Annexure Rel) resﬁendents did not disclese any reasen as

te why the sprlicant's initie]l appeintment was feund irregular. In

the reply filed by the respendents they have ceme with 2 stery that
applicant was feund ever-aged. Since the respendents ceuld not preduce
any peper in suppert ef f%géétatement,}therefere; we have ne alternative
but te presume that the statement made by the respendents in respect ef
disqualifying the‘appliCant fer the purpese of abserptien 'is net
acceptable since respondents did net ceme with & true st@rylef the

fact., Naturally the questien eof discriminatien c@mef when the junier

persens were abserbed, Therefore, we are of the view that actisn ef
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the respendents denying the abﬁ%%%ti@n of the appliéant_when the
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. 1
juniers were engaged by way ef abserptien in the Groeup 'D? pest is
discriminatery and vielative ef Article 14 ef the Censtitutim!. Se
actien ef the respendents in this case is lisble te be quaéhedL In
view of the sferesaid circumstances,‘we set aside the erder daéed
2.2,96 (Annexure A=l te the aprlicatisn) by which the resPendeAts
deprived the applicant of being ébs@rbed in the Greup ‘B! pesti At
the same time it weuld be apprepriate te direct the reSpandenty te
censider the case of the appl1cant fer the purpsso of dbssrptldn frem
the date when hl@i?gxiiiz were engaged er abserbeﬁ in tlw=Greup"D'
p&St and applicant sheuld be appeinted accardlngly. Since the bppllcant
did not woerk in the 1nterven1ng peried, therefesre, he would nmtrgﬂt
any.l t But his pay shouléd be M fixed frem the date efﬁ

L— :
obserptlan of his 1mmediate juniers till the date ef appaintm%nt.
Order ef aﬁp@intment in faveur of the applicant may be issued within
two months frem the date of cemmunicatisn of this erder. With this

ebservatien applicatien is dispesed eof awarding ne cests, ;

( G.S, ﬁ lnql ) _ o - ( D. Purkayastha )
Member(A) oL Member(J)
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