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01 j 	 CENTRAL ADMINISTRATIVE, 
CALCUTTA BENCH 
OA 739 OF 1996 

Present : 	Hon'ble Mr. S..Biswas. Admini 

Hon'ble Mr. M..L.Chauhan. .Jud 

TRIBUNAL 

;trative Member 

Lcial Member 

Amar Au, 
S/o of Late Yusuf All, 
Retd.. Striker under 4PWI, 
S.E.Rly. 	Kharagpur, 
Rio Viii. Narayan Pauria, 
P.O. 	Ohuliapur, 	Disti' Midnaoore 

VS 

 Union of India throuc h the 
General Manager, S.ERly. 
Garden Reach, CalcutIa-43 

 The General Manager, 
S.E.Rly. 	Garden ReacI, Calcutta-43 

 The Sr. Div. Personneri  Officer, 
S.E.Rly. Kharagpur 

 The Div. Engineer (Co!ordination), 
S.E..Riy. 	Kharagpur. 

 The Chief Permanent W y Inspector, 
S.E.Rly. Kharagpur. 

Respon ents 

For the applicant : Mr. A.Chakraborty, Counsel 

For the respondents : Mr. L.K..Chatteree, Counsel 
Mrs. 	A.Singh, 	C1  unsel 

Heard on : 3.4.2002 	Order on 	i1.2002 

ORDER 

M.L..Chauhan, J.M.: 

The applicant has filed the present aplication praying for a 

direction to the respondents to granthim pension by taking into 

account his qualifying service w..e.f. 23.1.72 

2. 	The applicant was initially appointed as casual labour on 

2.8.71 under P.W.I, .Dantan, S.E.Rly. KharagpJr. He worked as casual 

Gangman from time to time with ocasiona1 breaks due to 

non-availability of work. He worked in the recruiting unit for the 

ollowing periods :- 



 From 2.8.71 to 23.10.71 
 From 28.10.71 to 
 From 4..2.72 to 23.3J72 
 From 29.3.72 to 26.6i72 
 From 8.7.72 to 23.9172 
 From 28.9.72 to 23..1172 

The applicant was again appointed as Striker under the CPWI, 

Kharagpur on 7.12.72 and he attained temporary status w.e.f. 7.4.73. 

He was eventually regularised againstregular Group D post w..e.f. 

19.5.94 and retired from service w..e.f. 31. .94 on attaining the age 

of superannuation. The case of theapplicant is that his service was 

discontinued as casual labour due to non availability of work for 

which he was not responsible. He claims that he. should have been 

accorded temporary status w..e.f. 	23.1.72 instead of 7.4.73. His 

grievance is that even though he retired as a regular employee of the 

railways, he has not been sanctioned any pension and that he has only 

received DCRG amounting to Rs. 4900/- and PF amount. Being aggrieved 

the present OA has been filed for the relief ientioned above. 

2. 	The respondents have filed a rely affidavit thereby 

contesting the claim of the applicant. 	has been stated that in 

terms of Rule 2501(b) of IREM, 1968, a casuallabour is eligible to 

get 	temporary status only after completi 
I 
n of six months' casual 

service without any break but the appliant had never worked 

continuously for six months as casual labour Lior to 23.1.72. So, he 

is not eligible get any benefit prior to th t date. He had attained 

temporary status only on 7.4.73 after complet on of 180 days casual 

service continuously. 	It is further sta1ed the applicant had not 

rendered requisite qualifying service for gettlling pension before his 

retirement and as such he is not eligille to get any pension. 

According to the respondents, as per service records, the applicant 

had put in 21 years 1 month and 24 days service including his 13 days 

regular service from 19.5.94 to 31., 5..94. Thus, his total qualifying 

service was 9 years 2 months and 17 days, as is total non-qualifying 

I 



ice was 1003 days. In terms of Rule 200 of IREM, Vol. II, 1990 

L'half. • of the casual service rendered as casual labour is taken 

consideration after regularisation for the purpose of qualifying 

ce for pensionary benefits 	Since the minimum qualifying service 

ed for being eligible for pension is 10 years and .since the 

'cáflt didnot complete 10 years' qualifying service, he could not 

anfed any pension as per rules. 

We have heard the id. counsel for t 
	

applicant as well as the 

ounsei for the respondents. 

Ld. counsel for the applicant has contended that the 

itanthad worked as casual labour w.e f. 2.8.71 to 23.10.71 and 

nfrom 28.10.71 to 23.1.72. There was, therefore, only 5 days' 

in 	between 	the 	two 	spells 
	

hich was on account of 

vailability of work. According to th 
	

ld. 	counsel for the 

Icant, if this break of 5 days is cndoned, then the applicant 

ldbe deemed to have worked continuously for 180 days of work an 

uch he was entitled to get the tempoary status w.e.f. 23.1.72 

êad of, 7.4.73 in terms of para 2501 of kREM, Vol. 	I, 1990 Edn. 

the applicant is treated to have attaiied temporary status w.e.f. 

172, then according to the ld. counsel for the applicant, he is 

itled to pensionary benefits. 

Ld. - counsel for the respondents,, on the other hand, submits 

according para 2005 ibid, casual labou s including Project casual 

urs shall be eligible to count only hallf the period of service 

ered by them after attaining tempor ry status on completion of 

tibed days of continuous empioym4it and before regular 

ition, as qualifying service for 	he purpose of pensionary 

its 	He pointed out that the said Para further provides that 

bnefit will be admissible only after the absorption of a casual 

in- in regular employmentL Ld. counsel further submits that the 

ce rendered by the applicant on casual basis prior to 7.4.73 when 

asàccorded temporary status cannot I counted and that only the 

ie rendered from 7.4.73, i.e. 	when was granted temporary 
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till 19.5.94, when he was regularly aborbed in railway service 

be counted and that too by 50 for he. purpose of qualifying 

as per rules. 	According to the c iculation made in the 

iésaid manner, the total qualifying Ivice  rendered by the 

1idant including 13 days regular service a ter regular absorption 

'short of 10 years qualifying service by about 9 months and as 

rc'hthe applicant could notanted any pensi1 on. The id. 	counsel 

jther argued that the applicant remaind absent for 1003 days 

rratthoi rise'dly which could not be taken as quilifying service. 	Ld. 

1. has drawn our attention to rule 69 f Railway Pension Rules, 

994and submits that as per this rule, qualifying service for 9 years 

nØmonths could be rounded off into ten years for the purpose of 

but since the applicant had comple ed only 9 years 2 months 

104ys qualifying service, he is not en'tiitled to get the benefit 

J'his rule for getting pension. 

We have considered the matter carefully'. We find that the 

p4c1'cant had put in more than 20 years of service including 13 days 

H 
eii)ar service with the respondent autIorities and out of the 

resaid çeriod, total non-qualifying service of 1003 days has been 

xtlUdëd, as according to the id. counsel fr the respondents, during 

period, the applicant was absent unauth risedly and as such this 

bdcannot be counted for the purpose of !ension. 

fier,vices 

Ld. counsel for the applicant has v hemently contended that 

 of the applicant were discontin ed during this period due 

non-availibity of work and under para 2501(d) of IREM, Vol 	I, 

ièiia casual labour is discontinued on comp etion of works' or for 

.vail 

dke 

ability of further productive wot'k and employed later when 

available, the gap period will not Junt as break in service 

_;the-purpose of reckoning of continuous lervice of 120 days or 180 

aqr'360 days, as the case may be. Howevr, this provision will 

obe applicable when the incumbent joins in another seniority unit 

rcompletion of the work in the former u it 	The id 	counsel 

I
s that since the service of the appi cant was discontinued and 

S 
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he was taken in later when work was availabi • the intervening period 

should not be treated as break. Ld. cou sel further contends that 

the Railway Board's circular •dt.. 	12.7. 3 provides that if the 

sanction of the work automatically expires on 31st March of a year and 

the work starts later on, for which no work could be given to the 

casual labours, it will not cause any, fireak in service of the 

concerned casual labourers. 

Since no material has been placedefore usas to whether the 

service of 	the 	applicant was 	disco tinued 	on 	
account 	of 

non-availability of work or for some other teasons like the ones which 

will not amount to break in service fo the purpose of pensionary 

benefits, as contended by the Id. 	counsel for the applicant, or 

whether the applicant remained absent un uthorisedly, as claimed by 

the respondents, no positive finding can 	e given by us in this 

regard. 

However, having regard to the facts and circumstances of the 

case andmore particularly the fact that t e applicant had served the 

railway for more than 21 years, we are of the considered opinion that 

if he is denied pension on some technical ground, it will cause great 

hardship to him in his last days of life. We are, therefore, of the 

view 	that 	the competent authority sh uld consider the matter 

sympathetically and condone the break of 4 5 days between period from 

2.8.71 to 23.1.72 so that the applicant could be granted temporary 

status w.e.f. 	23.1.72 so as to enable him for entitlement of 

pensionary benefits. 

Ld. ôounsel for the applicant has drawn our attention to the 

decision of the Hon'ble Supreme Court in the case of Yashwant Han 

katakkar -vs- U0I & Ors, 1996 SCC(L&S) 464 as also the decision of the 

Calcutta High Court in WPCT No. 351 of 201 decided on 4.9.2001 (U0I 

& Ors -vs- Sri Sirish Ghosh) where in imilar circumstances, their 

lordships have observed that it will be tr vesity of justice if the 

appellant therein was denied pensionary benefits  simply on the ground 

t9).hat he was not a permanent employee of the Government. 



6 	 1 In view of what has been stated bove, we dispose of this 

,tion with a direction to the resLndents,  particularly. 

bndent No. 	2, 	to 	consider the case' of. the applicant 

thetically in the light of the observati ns made above and decide 

- 
Däftër regarding condoning the break periqd of 4/5 days so that 

pplicant could be granted temporary Jatus we.f. 23.L72 and 

e4üentiy be entitled to pension and other retiral benefits as per 

The decision in this regard be taken 'ithin 2 months from the 

receipt of a copy of this order. If tihe  decision is in the 

nitive, the applicant be granted pension and other benefits from 

date they became due to him after retiremeit, within three months 

i. e 5fter. 	There will be no order as to cost 

- (t1Lc 	ALJHAN)' 	- (s..BIsWAS) 

MEMBER(J) tIEMBER(A) 

r. 
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il1 


