CENTRAL ADMIN ISTRATIVE TR IBUNAL
CALCUTTA BENCH

N0.0.A.722| of 1996 '

Present : Hon'ble Pr.dustice S.N.Mallicks V;ce-Chairn;an.
Hon'ble Mr.S.Dasguptes Administrative Member.

AJ0Y CHAKRABGRTY 5/0

Shri Krishnadhan Chakrabortys
residing at viﬂlage Man ma tha
Nagar» P.0.Dankunis Dist.

Hooghlys West Bengal.

' |
ses ARpplican
Vs. |
1, Unfon of India through the Generad
. Managers Eastern Railuays 179 Neteji
: Subhas Roads Calcutte-i,
' 2, The Chief Peracnnel Officers
. Eastern Railuays 17 N.S.Ro8dy
Calcutta-700 001.
3. The Chief Works Man&gers

tastern Railways, Liluah yYorkshops
PeBo.tLiluahs Dist.HOurGh.

ee e Responden

For the applicent : Mr.B.fukherjeers counsel.

for the respondents: Mr.P.K.Aroras counsel.

Heard on 3 11.2.1998 | Ordgr on s 27.2.1998
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S.N.. Nﬂllioko VoCo

The @pplicant's grievence is that the respondentss
ay thorities of the Eastern Railydys have not considered his
rapraaentati‘ons\ r‘aqueating t:hefq to |absorb him in any alterna=- |
tive post in C-IDI %%ﬁ%g%;mpite of clear order

of the Chiafkparsonnel Officerr» redspondent no.2» to take
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action for his absorption in the al
dated 21.1.1994 (annexure 'A/7').

2. The case of the applicant is as
in the interview in the Liluah UJrk"
alonguith 932 candidates for absorp:
in Group-0. The date iss howevers n
prepared after the intervieuw snd e
specifying the candidates including
sbsorbed &s labourer in the Group~D

being successfuls he was given prov!

ternative post as per letter

follocws = He 8ppeared

shop of Eastern Railyay

kion for the post of Khalasgi
ot disclosed. R panel uas

8 published on 9.1,.,1981

the applicant for being
post in Liluah Wrkshop. He

isional appointment under

letter no.LE 206/ 2/ employment/81/339 dated 14.1.1982 subject

to passing the medical examination.
he wes found unfit for C-1 medical |
eyaesight but was found Pit for c-n;
is the further case of the applicen’

passing C-1] medical cetegorys he
~N &

In the medical examinations
category m\;l for defective
med ical category mb. It
t that in spite of his

s not allowed to resume his

& -
du ties nor vas he given any appointment in C-1] medical category

~

W~
The @pplicant relying upon the rules contained in Establishment

Manual Chepter X page 58 (0ld) and Chapter X111 page 158 of the.

new Manual alleges that vhen a candidate is found Pit in C=11

categorys he should have Eiep given

@lternative job other than the

post of Khalasi» namely» Peons» Hospital Staff, Canteen Boy» etc.

The applicant accordingly submitted

& number of representetions

dating from 17.1.1991 to the Railuyay authorities to provide

|
him with an alternative job in C-1I1

med ical category as Hospital

Staffs Peon» aetc. in Group-0 post uwhich were lying vacant in

the Liluah workshops Canteen and in

Liluah Rajluay Hospital, It
- who

is further alleged that certain other candidates/were not Pound

fit in C-1 medical cstegory but were Pound Pit in Cv 1l vision

testss were provided yith alternative jobs by the Railuay

@u thorities to his exclusion thus viiolating the provisions of

Articles 14 and 16 of the Constitutiion of India. 1t is Purther

stated that one Suspan Mondal yho l’fiiled in C-1 medical exemine~
[

tions was absorbed @s @ Canteen Boy

in Liluah workshop for

o3/~




having been found fit in (=11 medical category in 1985-86.
According to the applicénts those who were declared fit in C-11
category in the panel prepared in 198[1-82» have been absorbed in
alternative job in 1985 to his exclusions uwhich is an act of
discrimination on the part of the rerondonts and is violative of
Articles 14 and 16 of the Constitution of India, The names of

the candidates s0 employed were given by the applicant in his
representation dated 7.7.1993 to the respondent no.3 (@nnexsre A/S).
There were some correspondence on thJ subject between the C.P.0,
and the Chief Wrks. - Menagers» Liluah workshop (respondent no.3).
According to the applicant,» the uule}for alternative appointment
on being fit in C-11 medical category instead of C~1 medical

category uas prevailing in 1981 alike in 1985 and as such» he uas
entitled to be given appointment in Group-D alternative post but
this right has been denied to him. Accordinglys the applicant
moved this Tribunal by filing O.A.1SdL of 1994 yhich yas disposed
of at the @dmission stage by an order dated 17.1.1995 by another

Bench of this Tribunal (annexure 'A/1'). The directions uere as
folloys 3=

"Since the madtter is 8lready under consideration
before the respondents particularly the respondent
no.3 hereins the application [is disposed of at the
admission stage with the direction that the
respondent no.3 shall treat the application as a
representation of the applicant and dispose of the
same within a period of threﬁ months from the date
of comaunication of this order. In case it is not
possible for the respondent no.3 to acceds to the
prayer of the applicants he shall give @& spesking
order which shall be communicated to the applicant
within two months theresfter. Liberty is given to
the applicant to approach this Tribunal in case
he has any grievence Ggainstithat spesk ing order."

The respondent suthorities rejected the case of the applicant by
passing @ spesking order which is to be found at page 26 being
annexure 'A/2'., According to the applicants the said speaking
order dated 2.1.1996 is vagues mislelding and arbitrary. According
to himhe is Pit to be appointed in ?ny alternative job in

Graup-0 post for being fit in medicai C-11 category and it is
his main allegation that he has been erbitrarily discriminated by

the raespondenterduthorities who heve given alternative appointments

YR




in Group-D posts to some other candi

dates who were found unfit

in C-1 medical category test but were found Pit in C-I1 medical

category test. .
3. The respondent authorities have
8llegation of discrimination and cha

applicant to be absorbed in any alte

Filed @ reply denying the
llenging the right of the

rnative job on his being

found unfit in C~1 medical category but fit in Cv Il medical

category.,

wés given an offer of appointment as

It is the ca@se of the respondents that the spplicant

@ Khalasi in the Lilyah

Workshop provisionally subject to his passing the required

medical category test. The applicant

cétegory but not in C-1,

wag Pound Fit in C-11 med ical

The respondents hiave pointed aut that

according to the applicant after boiTg declared unfit in C-1

med icel categorys he underwent madic:

1980 after @ lapse of a period of sij

1l treatment in the year

t years and as suchs his

cése wds @ time barred one. It is the Purther case of the respon-

dents that according to Rajiluay gstab

lishment Manual, a person

T

after becéming medically Fit and absc
subsequently decétegoriseds only theﬁ
for @absorption in an alternative job,
@pplicable to the applicant who was a
ment wds provisional depending upon h
category test. It is denied that any
including the applicent declared fit
were absorbed in the alternative post.
the panel being too olds the matter
Railu@ys Calouttasy for considering al
it wes not considered on the ground t

applicant's nams appeareds had expireF

s

bed in @ posts becomes
his caése can be considered i
but no such facility yas

new entrant and his appointe

is passing the medicel C-1

of the empanelled candidatgs

in medical category C-1ID

It is further stated that |

s referred to CPd» Eastern

ternative appointment but
hat the panel in yhich the

long ago.It is the case of .

the raespondents that as par directiong of the Tribunal given in

the earlisr G.A. being 1508 of 1994» aa quoted abover the

respondent authorities have carefully

petitioner and have rejectsd the same

in good faith. YPon v dor

~N

“onwa

o G NJ&~\£§AnnVOA»A on Xy )

considered tha case of the

by passing a speaking order
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4, Although the facts of the case have besn glaborately
noted in the foregoing paragraphp’thc ques tion involved in the
present application is yhether the applicant 1s entitled to get
alternative appointment in any Group-D post having been declared
unfit in C-1 medical category but fit|in CeIl medical category.
Qv the earlier order of the Tribunal uhich we have referred to in
the foregoing paragraphs the diroctiOﬂ on respondent noe3d yas to
treat the said original application being 0.A.1508/1994 as a
representation and to dispose of the éamo within a period of three
months from the date of commnication jof the order. It was further
clerified there that in cese it was not pogsible for respondent
no.3 to accede to the praysr of the applicant, a spedk ing order
wds to be pagsed by him and the same to be communiceted toc the
applicent yithin two months thereafter. Liberty was 8lsoc given to
the applicant to approach this Tribynal in case he has 8ny grisvancm
@against the spesking order. In the present applications the
applicant has repeated the facts which uwere the subject matter of
his earlier application. Againat the impugned speak ing order at
annsxure 'A/2's the applicant's allegation is that the said order
is vagues misleading and arbitrary. In| the impugned speak ing orders
the entire perspective of the case has been considered by the
respondent no.3. We mi3y quote the relebant part of the said impugned
spedk ing order s~ |
*Shri Ajoy Chakrsborty was given provisional appoint-
ment against the post of Labourer in scale Rs.196-
232/~ ?RP) vide letter NO.LENZUG/2/Emp10yment/81/ A
339 dated 14.1.1982) subject) to his passing medical
examination. Shri Ajoy Chakr?borty was sent for
med ical examination and yas found fit in medical

category (=2 vide medical memo no.3310 dated
15.1.1982. Since the m.dicalkr.quir.mant for the

post of Labaurer is C-1» Shri Ajoy Chakraborty
@ppedled for medical re-examination. The appsal

for medical re-examination uds not considered by

the Chief Medical OFficers Edstern RailuaysCalcutta.,

There hag been no digcriminatory treatment
against Shri Ajoy Chakraborty as each and every
candidater who was empanelled vidse panel order dated
1.9.81 and finally given appointments was Pit in
medical cetegory C-1. No appointment was given to
@ny candidate enlisted in the panel dated 1.9.1981s
who wa@s found fit in medical ca&tegory (-2,
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Requ irement of this yor
time vas Labourer only ands
cénnot be compared with the
subsequent panel order issy

Tak ing all the @above fa
have come to the conclusion
Shri Ajoy Chakreborty cannc
appointment.®

It is not dispyted that the applic
appointment againsgt & post of Labc
the medical examination. He was no

category C=1I but was Pound fFit in

as the post in uhich the applicant was provisionally appointed

required fitness in C-1 medical ca
be retained in the said post. It
provisional appointment uwes given

and hs wag empanalled by a list da

in the aforesaid speaking order tha

to any candidate enlisted in the penel dated 1.9.1981 who uas

found Ffit in C-1I medical category
disputed that certain appointmente
sOme persons who were found fit in
per order dated 12.7.1985. It is

dated 1.9.1981 u8g not in existenc

led on 12.7.1985.

kshop at the material
therefores the panel
requirement of the

cte into accounty I

that the case of

t be considered for

ant was given provisional
urer subject to his passing

t faund fit in medicsl

C-I1 medical category. Mut

tegory» he cauld no longer
is alao undispyted that the
to the applicant on 14.1.198
ted 1.9.1981. It is noted

t no appointment uas given
« It isy houevers not
vere made in respect of
C~11 medical category as
undispu ted that the panel

e Oon 12.7.1985. NOo mater jial

has been produced before us to sho

panel of 1.9.1981 who wag found fi

E that any person from the
in Ce11 medical category

like the present applicant was giv
alternative job in Grawp=-0. In th
not find any infirmity in the impu
5, The ld.counsel appearing fo

to para 9(viii) of the reply. It

E

gned speak ing order.

n any appointment in an

t view of the matter we do

LA 2

is the caése of the responden

that according to the Indian Railw
@ peraon after becoming medically

if he becomes subsequently decateg

y Eatablishment Manual, if

L

Orised on medical graundss

then only his céss can be consgidered for absorption in an

oo?/"

r the respondents has referred

it is absorbed in @ post and

.8




alternative job. It is the catego
that such facility is not availabl

applicent who uwes admittedly appoi

rical cass of the respondcnf.
e to @8 ney entrant like thap

nted on @ provisional basis

subject to his passing the required medical taest.

6. Mr.8.Mikherjes» ld.counsel

has submitted that as per the rule[

Eetablighment Manual (old and new)
new entrant after having been deél
category» should have besn given a
Canteen BOy» etc.» in Group~D.

7. We have gone through tho ol
Manual (2nd Edition) produced befo

have also gdne through the provisi

appearing for the applicﬂnt:
of the Indian Rafluay

» the applicant although a
ared fit in C-1I medical

n @alternative job like Peong

d Indian Railuﬂy.Establishméd*
te us by Mr.Mukherjee. Uue |
ong Of old Rule N0.1016

and 1018, The rules contained in
Indian mailyay Establishment Menua

medical examination of candidates

gazetted including Class IV and Lal

0ld ménual refers to C-1 and C-11

tests of the aforesaid employees.

applicant being fit in C-I1 medica
be appointed as @ Peon or Canteen

unfit for the post of Khalasi in w
appointed. Undisputedlys in order
@ person is to be declséred fit in
applicant wag not declared fit, T
alternative job has besn made in C
It appears from the aforesaid rule
railyay servant yho becomes medica
by him on accaunt of circumstances
coursorbf

employment is not obligatory. Simi

his employments the benef

section (c) of the old
1 are in respect of the

and Railway Servants (Non-
yaurers). fule 1018 of theﬁ
category concerning vision
The point is yhether the

. category wds entitled to
¥oy» etce.» for being medicall-
hich he was provisionally

to hold the post of Khalas#o

o

‘.

I medical category. The

he provision of giving an
haptar XXVI of the old Manual
8 in the old manual that a
1ly unfit for the post held
arising aut of and in the
it of giving alternative

|3r rules are there in the

neu IndignyRailyay Establishment Menuals Vol.I (1989 Edition).
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The relevant rules are to be found in Chapter XIII from fule
N0.1301 onwdrds. From the above pr&visions it is also found tha
the benef it of alternative omploymsﬁt to a Railusy servant who
becomes medically unfit for the posé held by him is to be given
only when hes becomes unfit on accou%t of gircumstances arising
out of and in the course of his oleoymant. But in the present
case we find that the applicant UG% given a provisional appoint~-
ment in the post of Khalasi subject to his being med ically fit
under C-1I medical category. He wa# not found Fit in that

category. He wes found fit under C-I1 medical category. The

|
|

alternative post of Peons Cénteen Boys etce.» where medical

|

fitness under C=11 medical category was sufficient. There is

qusstion is uhether he should have been given an employment in ti

nothing on record to shoy that at ‘the material time when the

|

panel of 1981 u3s subsistings there were vacancies for those

posts in Group-0. The applicant %annot have 8ny grievence 4f."

subsequent appointments were givoJ to other persons from a panel

of 1985 in posts where their Fitn%ss in C=-1] medical category

was decléred., The ld.counsel for the applicant has draun our

attention to an illegible letter rt annexure 'A/6' at page 35

.
of the applicaetion purported to have been issued on behalf of

|

the Chief Personnel Officer to twe Chief uorks Managers Easgtern
Railyays Liluahy dated 21st Januarys 1994. In that letters some

appointments made in 1985 uyere rJFerrsdr but such correspondence

does not throy any light in the jresent issue nor does it help

the applicant in any way. Uue dornOt find any substance in the
application and we &re of the viru there is no illegality or
infirmity in the impugnaed spaakilg order passed by respondent
no.3. e find no reason to intar}aro with the decision taken by

the respondent authorities as paer the impugnad spsaking order.

!
8. The application is dismiﬂ
f

sed, NO order is passed ags

to costs .
9. Howevers in view of the macts and circumstances of

the caser we lsave it to the diécretion of the respondent

.'9/-



N (S.Dasg.lpta) :
Administrativie Member
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F the applicant sympathatica
Vacancy for which hé.may

md. This is not to be treati

(SeN.Mallick)
Vice-Chairman




