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Central Administrative Tribunal, Calcutta Bench

~0.A. No.668/1996

Calcutta this the/ 8’4 day of February, 2

Hon’ble Mr. Justice M.A. Khan, Vice Chairman (J)
Hon’ble Mr. S.K. ‘I:J aik, Member (A)

Shri Sunil Chandra Banerjee

By Advocate: Shri S.K. Dutta.

. Versus
U.O.I. & Others _
By-Advocate: Shri B.K. Chatterjee.
: ORDER

B;' Hon’ble Mr. Justice M.A. Khﬂ_l, Vice Chairman (J)
The OA is filed for a directi;)n to .the respohdents to
order of this Tribunal dated 2.2.i995 passed in OA 303/1993
the applicant at par vﬁth his junior Shri S.X. Bhattachaljee fro
was given the benefit attached to the post of OS Grade-II
pension and other pensionary benefits arising there-from and
pay arrears to the applicant consequent upoﬁ fixation of pay, as
2. The applicant was promoted as LDC on 1.9.1953. The;
the post of UDC w.e.f. 1.1.19’}5. Special pay of Rs.35/- per,

him since no post with which special pay was attached, was av

005

.....Applicant

..:Respondents

extend the benefit of the

by stepping up ﬁle pay of

m the date when his junior -
including fixation of pay,

direct the respondents to-
above.

eafter, he waé promoted to

month was ﬁot’ émted to

ailable. The applicant was

then promoted to the post of Office ‘Superintendent (OS) Grade-1I w.e.f. 25.11.1980. H1s

- pay was fixed at Rs.478/- per month. W.e.f. 1.1.1986 his paj

His junior Shri Sudhangshu Kumar Bhattacharjee was given

»

P

7 was refixed at Rs.1600/-.

rspecial pay of Rs.35/- per -
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month on the post of UDC. He was promoted to the post of OS Grade-II w.e.f. 1.1.1981.
Even his pay was fixed at Rs.500/- per montll. With effect from 1.1.1986, his pay was

fixed at Rs.1680/- per month. The applicant made verbal representation' to the

respondents fpr bringing his pay also at par with Shri Bhattacha‘ijee, but to no effect. The
applicant retired from service on 31.1.1991. * One similarlk placed employee Shri

Utpalendu Das filed OA No. 303/ 1993 for steppmg up of his pay vis-a-vis with his junior
- which was allowed on 30.1.1995. The apphcant on commg to ’know of the order filed a-
representation on 5.2.1996 for giving him also the benefit of [the said order, but to no
; effect. Hence the OA. | o
L3 The respondents resisted the OA - firstly on the ground that it is barred by time
and secondly ltiecause the applieant was promoted from the post of UDC to the post of 0S
- Grade-II before his turn for grant of special pay of Rs.35/- per'month (which was revised
to Rs.70/- per month) came while Shri Bhattacharjée was getting Rs.35/-_, per month as
spemal pay in terms of Oﬁice Memorandum issued by the Mimstry of Finance. On‘
promotion to the post of OS Grade-II, the spec1al pay of Rs.35 ‘— was taken into account
and that resulted in his getting pay higher than the applicant. The Fu;idamental Rule 22
(1)(a)(i) which embodied the principles of stepping up would [not be applicable to the
case of the applieant since the diﬁ'erence in the pay of the applicant and Shri |
Bhattacharjee is not as a result.of an anomaly. It is prayed that the OA be dismissed.
4, We have heard the learned counsel for the 'parties and gone through the records of
the case. | |

5. At the outset, the learned coursel for the respondents has Submitted that the OA is .

hopelessly barred by limitation. It is submitted that the applicant| was promoted fromr the
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post of UDC to the post of the Office Superintendent Grade-II in the year 1980 and hlS

junior Shri Bhattacharjee was promoted aﬁer him in the year 1981. The applicant retired

~from service in the year 1-991.. He filed the first representation on 3.7.1992. The

limitation for filing the OA is provided in Section 21 of the Central Administrative

Tribunals Act, 1985. The cause of action,»és such accrued to

the applicant, in-the year

" 1981, when the pay of Shri Bhattachaxjeé was fixed at a higher level than that of tﬁe _

applicant.l The limitation of one year had expired long back..

OA be dismissed as barred by tim'é.

He has requested that the

6. . The argument of the learned counsel for the respondents, to our view, does not

have force. The app'licant’s‘ junior Shri Bhattacharjee was promoted in the year 1981

when his pay was fixed at Rs.500/- per month. The pay of the applicant who was

prpmoted in the year 1980, however, was fixed at that time at

case of the applicaht is that his pay should have been. stepped

Rs.478/- per month. The

up to bring it at par with

Shri Bhattacharjee. It was not done. It is a continuing wrong consequently a continuing

cause of action accruing to the applicant. Every month when
- his junior, a fresh cause of action arose. When his pension was

his retirement from service and he received his pension on the|

he received pay less than
fixed in the year 1991 on

basis Qf the pay which he

was receiving at the time of retirement, a new cause of action arose every month when he

was paid less pension than it was due.  Therefore, it cannot be

the applicant is barred by time.

held that the OA filed by

7. As regards to the stepping up of the pay of the applicant to bring. it at par with

Shri Bhattacharjee, the learned counsel for the respondents has strongly relied ﬁpon FR

22 (1)(a)(i) and argued that the benefit of this provision is not

available to the applicant.




It was contended that the applicant was promoted from the post of UDC to the post of OS
R

Grade-II before he could occupy the identified post of UDC.and receive the special pay

of Rs.35/- per month. On the other hand, Shri Bhattacharjee had been granted special pay

of Rs.35/- per month before he was promoted to the post® OS Grade-II. It was argued

that applying FR 22 it cannot be held that there was anomaly in the fixation of the pay of

the applicant and, therefore, it should be stepped up to make lit equal to the pay of Shii

Bhattacharjee. Learned counsel has cited the judgment of the Hon’ble Supreme Court in

' Civil Appeal No.8658/1996 — Union of India and Anoth

er_Vs. R. Swaminathan
| - decided on 12.9.1997.

8.

We have carefully considered the decision of the Hon’ble Supreme Court in the

cited case. The facts of the case are distinguishable. The anoxJLaly in the pay of seniors

and juniors was as a result of some of the juniors having been given ad hoc or officiating

appointment on the higher post in different zonal offices. The [Hon’ble Supreme Court

after considering FR 22 and the Office Memoranda dated 4.2.1966 and 4.11.1993 issued

by the Department of Personnel and Training, which laid down the norms for stepping up

of pay etc. came to the conclusion that it was not a case of any aﬂlomaly in the pay of the

senior which could be rectified by following the principles of stepj
9.

ping up as per FR 22.
Conversely, in the present case both the applicant and Shri Bhattacharjee

belonged to the same cadre. Both were promoted from .the; post of UDC to the post of

Office Superintendent Grade-II. Both were in the same grade before their promotion and

were placed in the same grade after their -promotion. While Mr. Bhattacharjee was

granted special pay of Rs.35/- per month before his prombtion, thL applicant was not in

receipt of such special pay. The special pay received by Shri Bhaﬁichaxjée was reckoned

/'fM\_Q,q e,_cd\ &P

’
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‘therefore, fixation of pay higher than the applicant on promot

| post of oS .Gracie-II is not different. As’ said abo{/e, bof

Bhattacharjee received was taken into account for fixation of

5

for fixation of his pay in the grade of OS Grade-IL. It has resulted in the fixation of his

pay at Rs.500/- per month in 1981 whereas the -af)plicant, who was promoted before him

in 1980, was receiving Rs.478/- per month only. The contention of the learned counsel

for the reépondents that Shri Bhattacharjee was grantéd Spe

important, intricate and arduous nature on an identified post a

for which stepping up can' be resorted, in our view does not
violated the principle of equal pay for equal work. On the prot

and his junior cannot be paid different pay as the nature of 1
Bhattachalj'ee were working on the same post of UDC and in t
in an anomaly since his senior, the applicant herein, was re

junior.

10.- In equity, the applicant would be entitled to the steppin

ial pay for doing work of
s per QM dated'31.3.1983,
jon, c‘am'lot be an anomaly
have any férce. It would
noﬁopal post, the applicant
heir jéb performed on the
h the applicant and Shri

he same grade before their

promotionv to the next higher grade of OS Gréde-II.‘ The special pay which Shri

his pay which has resulted

seiving pay less than his

g up of his pay to make at

par with his junior. This view is fortified by the judgment of the Hon’ble Supreme Court

in Union of Iﬁdia and Oth;:rs Vs. P. Jagdish and Others, AIR 1997 SC 1783.

%

11.  The facts of the case in U.0.I. & Others Vs. P. Jagdish (Sui)ra) are identical. The

respondents in that case were working as Senior Clerks and while so working, they were

promoted as Head Clerks. Under the orders of the competent authority, 10% of the posts

of Senior Clerks were identified to be posts involving arduous nature of work and those

6f the incumbents who were being posted to those identified

posts were getting special

! ot M s
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pay of R$.35/- per month. * This was the state of affairs prio; 10 1.1.1986. Usually on the

basis of seniority amongst the Senior Clerks, postings were made to the identified posts

carrying a special pay Rs.35/- per month. On account of restructuring of the cédre, a

large number of vacancies occurred in the category of Head

Clerks. The respondents

were not working against the identified posts of Senior Clerks. They were promoted as

Head Clerks w.e.f. 1.1.1984, the date from which there had been upgradation to the posts

of Head Clerks and necessarily while fixing the pay in the category of Head Clerks, the

pay which they were drawing as Senior Clerks was taken

L]

into account. . While the

respondents were ‘thus promoted to the post of ‘Head Clerk, their juniors who were

promoted against the identified posts of Senior Clerks used to get Rs.35/- per month as

special pay until they were promoted as Head Clerks.' The special pay which they were

drawing in the category of Senior Clel_jks was taken into account in fixing their pay in the

promoted category of Head Clerks. Consequently, even tho

pfomoted to the post of Head Clerks earlier, they were found

ugh the respondents were

to be getting less pay than

their juniors who were, promoted as Head Clerks later and who- had been posted against

the identified ‘post of Senior Cletk prior to their promotion.

similarly situated as the respondents who were promoted as Head Clerks before, had not

been posted against ahy identified post of Senior Clerks and,
special pay of Rs.35/- per month prior fo theiripfomotion.
consideration before the Hon’ble Supreme Court:- |

1) Whether the respondents who had not been poéted 3

carryfng a special pay of Rs.35/- per month can evén claim

therefore, were not getting

Two questions arose for

gainst the identified posts

Rs.35/- per month in the cadre of Senior Clerk even on notional basis; and -

Vs

L2
[}

Some of these persons .

fixation of their pay with

L._C\ a—e b Q"._'""
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(i)  whether the respondents can claim for sté_:ppiﬁg up of their pay in the promoted

cadre of Head Clerks when their juniors who were later pr Bmoted were fixed ui) at a -

higher slab‘i‘n the cédre of Head Clerks taking into account|the special pay which they

-

were drawing in the-lower category of Senior Clerks.

12.  The Hon’ble Supreme Court answered.thg first quest

-

on in negative. It was held

that the special pay of Rs.35/- per month was attached to ceftain identified posts in the

cétegory of Séniqr Clerks; therefore, Only th'osé who wou
identified posts, can claim the said.special' pay.é On the se
'Supreni;a Court éllowe& stepping‘ up of the pay of the H
inequality and make it at par lwi'th juniors who were promotea
It was held that the principles of | stepping up ‘'should b

4

promoted to the cadre of Head Clerks and their pay was fixed

d be posted against those

cond question the Hon’ble

later than the respondents.

e made applicable to the

respondents “from the date their juniors in the erstwhile cadre.-of the Senior Clerks gets

-~

at a higher slab than that of

the respondents”. In the case before Hon’ble Supreme Court the resporidents were not in

receipt of special pay as. Senior Clerks when promoted -to

Applying the principles of law laid down by the Hon’ble SL’Lrpeme Court in the above - -

the post of Head Clerks.

cited case, the applicant is undoubtedly entitled to get his pay .étepped up to make it equal

to the pay of his junior who is promoted from the cadre of S

Head Clerk later than the applicant.

13.  As held by the Hon’ble Supreme Court 1n the"abov.é ‘cited case, the applicant

would not be entitled to the special pay on the post of Senior Clerk even notionally siﬁcé

he was not working on the identiﬁed post as Schjor Clerk! In fact, the applicant is

praying for stepping up of his pay as Senior Clerk. :

. /L L oe Sa o b

cad Clerks to remove the

Snior Clérk to the cadre of o
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14.  As would appeér from the above discussion the facts L)f the case in hand and the
one relied upon-by the applic'ant,'.a.re identic_al. fn the present Lase also the applicént was
not receiving special pay bf Rs.35/- per month before he was promoted to the post of OS
Grade-II whereas his junior, Shr.i'Bhattéchaneevwas granted Lpecial pay on the post of
UDC before he was promoted to the post of OS Grade-II. Since special pay was taken ’
into consideration while fixing the pay of Shn'Bhattachexjeg, he was in receipt of mofe
pay than hlS senior, the applicant, herein. This is 'an anomaly.‘ In equity, the principles of
sfepping up of pay is, thérefore, to be applied to ;emove this linequity in the pay of the‘ '
| senior . The pay of the'applicl:ant in the higher post is ‘requir"ed to be stepped up to ﬁﬁgure '
equal to the pay as fixed for the junior official in highe‘r’p.o-st. The sfeppiné up is to be
done from tﬁe date on which the pay of oﬁcial was fixed at a hjgﬁer figure. )
13, Asa result, the applicant is entitled to the stepping ﬁ; of his salary to make it -
_equal to the saléry of Shri Bhattachexjee from the date on which the pay of Shri L
Bhattacherjee was fixed on bging promoted to the post of OS Grade-II at a higher sum.
Neither the applicant has pleaded nor prayed t‘hat he be granted even notionally special

pay of Rs.35/- on the post of UDC at par with Shri _Bhattachaljec .

.

14. The applicant has prayéd for granting him parity with -Lne Utpalendu Das, who
was abplicant in OA 303/1993 and who had prayéd for steppihg up of his pay making it
at bar with his ju;lior whmh wa; accepted b)f the Tribunal vide order dated 2.2.1995. It is
argued that the pay of Shn Utpalendu 'Das was stepped| up in almost similar

cifcumstances, therefore, the applicant should also be given the benefit of this order. But

the order of the Hon’ble Supreme Court in U.O.I. & Others V. P. Jagdish and Others

/ PR AN N Yo




(Supra) squarely covers this case, therefore, we need not discuss the _case‘of Utpalendu o

Das any further.

15.  -Result of the abové discussion is that fche OA is allowetli. It is directed that the pay o :
of the applicant shall be stepped up to maké it at par with ‘the‘z pay of Shri Bhaﬁachatjeé
- which was fixed when Shn Bhattacherjee was promoted from the post of UDC to the post
of OS Grade-II and the 'spe‘cial pay of Rs.35/- was taken i_nto account in fixing h1s pay:.
The applicant shall also get all cohsequential benefits. The Lpplicant’s emolgment for
calculatiﬁg his pension and other pension_ary benefits éhall also be »acco.rdingly re-fixed

on the date of his retirement. The difference of the arrears of salary and the difference of

the pension and other pensionary benefits shall be worked olit by the respondents and

shall be paid to the applicant within four months from the date of receipt of the order. !

16.  The OA stands diéposed of with the above directions but without any order as to ‘ "L

costs.
SK.NaK) S ~(MLA. Khan) ' ! |
Member (A) ’ . Vice Chairman(J) |

Rakesh : - o | ' R
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