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CENTRAL ADMINISTRA IVE TRIBUNAL 

Q.EILQQLL..J .ric.ti 

N0.662 of 1996 

' Present 	Hon ble Mr. D. Purkavas'ha, Judicial riember 

Hon'ble Mr.. B. P. Singh, Aministrative Member 

W 

Lankeswar, so Late -Shyam 
residing at Vill. Ginara, P..O..Gingara, 
P.S. & Distt. Purulia employed as CPC 
Gangman/CPC howkidar (Retd..) in the 
Office of th Chief Permanent Iay 
Inspector, S'6uth Eastern Railway, 
P.O. & Disti Purulia 

- -.. Applicant 

VS 

Union of Jtndia 
Service through the General Manager 
S.E. Railway Garden Reach, 
Calcutta700 043 

Oiyisiona Railway Manager, 
S..E. Railway Adra, P.O. Adra, 
Dist. Purulia 

Sr.. Divisional Engineer, S..E.. Rly.. 
Adra, P.O. AJra, Distt.. Purulia 

4 -  Divisionaj Personnel Officer, 
S.E. Railway J Adra, P..O..Adra, 
01st, Puruli 

5.. The ChairrLn, Railway Board, 
Rail E3havan,1New Delhi 

Respondents 

For the Applicant : 	Mr. 	B. 	R. 	Das,, 	cunsel 
Mr.. 	B. 	P. 	Manna, counsel 

For the Respondents: Mrs.. B. 	Ray, coUnsel - 
Heard on 27..1098 	(ate of order: 	i711..1998 

1 	Purkayastha, JN 
Applicant, 	Shri 	Lankeswar being 	aggrieved 	by 	and 

d-issatisfjed with 	the 	speaking 	or<er passed 	by 	the 	General 

'1anager, 

	

S. 	E. 	Railway, 	which was cmmunicated to the applicant 

.idë letter dated 6.2.96 (Annexure/A bollectively) 	has filed this 

application under section 19 of the Am1nistrative Tribunals Act, 

..985 challenging the validity of the kmpugned order passed by the 

Gnera1 Manager on the grounds that t e said order was not passed 

rr 	accordance 	with the directions c ntained in the order of the 
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Tribunal passed in OA 1090/93 on 15 	95 	According to the 

applicant, he was initially engaged a a Casual Labour (Gangman) 

on daily rate basis in the Engine.ring Department of Adra 

Division of S.E. 	Railway and he Js granted temporary status 

with CentralPay Commission (CPC) scal of pay on completion of 

requisite number of days of work with effect from 24..1..71.. 

Thereafter, he was screened and was empaneled for regular L 
absorption.. 	However, the applicant was not absorbed since as a 

prerequisite for regular absorption a mrdical test is required H 

H and accordingly he was sent for medicl examination for regular 

absorption in the post of Gangman on 4..12..83 after 12 years, 

But in the said medical examination he Was declared unfit for the 

H appropriate medical category vide unfit certificate dated 

23..12..83 issued by the DM0, Adra.. As a result the applicant was 

not regularised as aGangman- Howeve, the Railway authorities 

did not terminate his services as a cas.Jal labour with temporary 

status. 	Instead his services were utilised as CPC Chowkidar on 

pay equivalent to that of CPC Gangman an the applicant continued 

to work as such till he attained the agp of superannuation on 

30.6..93 	The applicant applied for retiral benefits like 

pension, DCRGi and all other 	post-r tirement 	benefits 	as 

admissible to a regular railway employe and has also prayed for 

a direction on the respondents by filing an application bearing 

No.. 	OA 1090/93 to regularise/absorb lim against a substantive 

post of Gangman with effect from 23..12..8L The said OA has been 

contested by the respondents by filing a written reply.. Denying 

the claim of the applicant the stand takn by the respondents in 

that application was that a Railway servant who had attained the 

temporary status but could not get his se1 rvices regularised prior 

to his superannuation would not be ent'tled to any pension. 

After hearing the learned counsel of both the parties and 

perusing the materials on records this Tr bunal on 15..2..95 passed 

the following orders 
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The applican
t is riot entitled to get any 

pensiofl in strict application ofj 
	

post b
the normal rules since 

he was not 	
egu1ariS 	again t any 	

efore his 

superanntbo 	 I 
respondent ]02 within three months 

However, 
from the date of communication of this order, and along 
with a self contained separae petition to be filed by 
the applicant' shall refer the thatter to respondent No1 

i.e., the General Manager, SE- 
	Rly-, to consider 

whether in view Of the facts of this case, the competent 
authority as specified under rule 107 of the Railway 
Services (pension) Rules, 1993,[ would like to relax the 

in respect of nile 31 or 3 	 the 
2 Ibid egardiflg 

the counting of service of ihe applicant during 
normal rules  

period he acted as casual labor with temporary status by 
treating him as deemed regulr wef- 231283 when on 

medical examination his sedice was shifted as CPC 

howkidar.  

The General Manager, S.E.RailwaY, -espondent No..i has disposed 

of the application of the applicant aL ordered by this Tribunal 

vide letter dated 6..296 enclosig a copy of the decisiofl 

thereon.. The applicant has filed this fresh application before 

this Tribunal for getting appropriae relief as sought for. Mr

1 Das, learned counsel leading Mr..Manra submits that the 

Manager patently acted in a4 arbitrary manner in no 

absorbing/regularising the applican against the substantive PoJt 

of Chowkidar or in equivalent po 	after decategorisation 

23..1283 in the backdrop of the fct that some of the juniors 

the applicants were absorbed againt such Post.. Mr. Das furthL 

submits that the plea of hon-avaiability of regular post Lf 

Chowkidar or any other equivalentpost either in the Division or 

elsewhere is untenable and thereby the alleged order passed by,l 

the General Manager is liable to be quashed in view of the fct 

that the General Manager failed to1 act in the light of the spiit 

of the order of this Tribunal, whe e clear indication was gienj 

by the Tribunal to relax the rul of requirements by giving theP 

applicant that he had been red larised in the capacity as 

Chowkidar for the purpose of grai.ting penSion.. According Ito 

the respondents utilised t e services of the applicnt 
~J  despite the fact that he was dcategorised in the cadre of 

Chowkidar and he rendered service for more than 24 years ~nd 

LI 
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VIA 

 

are laches on the part of the espondents in the matter of 

larisation since the applicant was sent for medical 

,é>Amination after 12 years service eing rendered by him in the 

.ategory of tangman.. No reasonable e<lanation has been assigned 

by the respondents as to why he vas not sent for medical 

.xamination for the purpose of reguIarisation within reasonable 

eriod from the date of attaining the temporary status.. For such 

laches the applicant cannot be denied the pension taking the plea 

.hat he was not regularised in the se vice till the date of his 

rtirement.. Sos, the application hould be allowed with a 

d1rection upon the respondents that trie applicant shall be deemed 

b have been regularised in the cadre of CPC Chowkidar for the 

p.Jrpose of pension in order to avoi hardship caused to him for 

.:the laches of the respondents. 

2. 	Mrs. Ray, learned counsel ap earing on behalf of the 

; respondents strenuously argued befo e us stating interalia that 

-Okhe, question of granting pensionary b nefits on the ground of 

4ion—regularisation is no longer res integra and in the meantime 

Honble Apex Court by several judgmenits decided the issue relying 

the case of Ram Kumar and others 	s. 	Union of India and 

hers, reported in 1988(2)SCR 131  at 144 where it is stated 

that no retiral benefit is available to casual labour of this 

,kind. Mrs. 	Ray also relying on a decision reported in 1997(2) 

SCSLJ 263 (Union of India and others vs.. Rabia Bikaner etc..) and 

ihnother case SLP (Civil) Nos..3341/ 3 and .10951/95 (Union of 

(ndia & Ors 	vs 	Sukanti and anot er etc ) decided on 30 7 9. 

by the Honble Apex Court submits th t no retiral benefit is 

a'?ilable to the applicant since he has not been regularised till 

the date of his retirement 	S • the application should be 

Mrs.. Ray further submits that the Railway Pension 

iiles 	1993 has no manner of applic tion to the applicant since 

he applicant retired from the Railwa, service on 30..6..93 and the 

ia"ilwav Services (Pension) Rules, 19 3 came into effect with 
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effect from 11293- So, the provision of the Rules 31/32 and 

107 of Railwayy Services (Pension) Rules, 1993 have no manner of 

application in the case of the app1icat, though this Tribunal 

directed the respondents to consider the Iforesaid provisions for 

the purpose of relaxation to the applicari ignoring the fact that 

the Railway Services(Pension) Rules 1993 came into effect from 

December, 1993 and the applicant retired from service on 30..6..93 

i.e., about six months from the date of implementation of the 

Railway Services(Pension) Rules, 1993. It is also submitted by 

Mrs.. Ray that the order of the General Inager was passed after 

considering the material fact and rules s ordered by the Hon'ble 

Tribunal and thereby it cannot be said that the General Manager 

acted arbitrarily illegally and in violation of the Pension 

rules 	So, the application is liable to be dismissed.. 

3.. After considering the divergent ar'ments advanced by the 

learned advocates of both the partie we find that it remains 

undisputed fact that the applicant soughl for retirement benefits 

in filing another OA bearing No.1090/93 and the Hon'ble Tribunal 

in the judgment passed on 15.2.95 cate orically held that under 

normal rules the applicant is not entitld to any pension since 

he was not regularised against any poit before his retirement 

However, direction was issued upon the -espondents to consider 

the relevant Rule 107 read with Ru es 31 and 32 of Railway 

Services (Pension) Rules, 1993 for te purpose of granting 

pension to the applicant after treating him as deemed regular 

with effect from 23,.12..83 when on medica.1 examination his service 

was shifted as CPC Chowkidar and it was lurther directed by this 

Tribunal that the General Manager shall commUnicate the decision 

to the applicant through a speaking order within six months.. 	We 

find that the General Manager disposed of the representation of 

the applicant as directed by this tribunal by a speaking order 

and disclosing the reasons thereon.. 
Ifl 

 the speaking order dated 

6..2..96 annexed as Annexure/A2 to the apjclication it is found that 
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the General Manager assigned the reason for non-consideration of 

the representation of the applicant sta1ing inter-alia that the 

applicant could not be regularised due o non-availability of the 

vacancy in the lower medical categbry since availability of 

vacancy was very limited and there were seniors to the applicant 

waiting for regular absorption on such medical decategorisation. 

It is also found that the General Manag1  r had also considered the 

provisions of Rule 31 and 32 of the Ralway Services (Pension) 

Rules, 1993 which are applicable to Rilway servants in service 

on or after 22.8.68 for granting the be efit of half the services 

paid from contingencies for calculation of pensionary benefits on 

absorption in regular employment, s: bject to fulfilment of 

certain 	conditions 	stipulated 	the eiri 	and applicable to 

substitutes, respectively.. 	It is abmitted fact 	that 	the 

applicant, Lankeswar was not engaged a5 a substitute, but he was 

appointed as a Gangman. We find that U remains undisputed that 

the applicant was not regularised thr ugh he rendered more than 

24 years of service in the Departm nt.. 	The question 	of 

relaxation of rules a3jr$f invoking of de ming provision comes into 

operation when the rule does not take c re of it for granting 

pensionary benefits 	It is also the admitted fact in this case 

that the applicant is not entitled to gIst any pension until he 

was regularised in regular employme t as per judgment of the 

Hon'ble Apex Court, but at the same tim' it cannot be said that 

such benefit cannot be given to the aplicant if the Departments 

are found at fault in the matter of regularisation of the 

employee concerned.. 	It is further a mitted that the applicant 

was appointed in the year 1971 and he was screened and he was 

empaneled for regular absorption. Th re is no explanation from 

the side of the respondents why the applicant was not screened 

empaneled for regular absorption b fore 23,12.83 and whether 

any vacancy was available or not in that cadre after screening 

and till the date of his retiremen1t. 	So, such inaction and 



laches can be directlY attributed to the authorities for not 

regularising the applicant even in the cadre of CPC Chowkidar 

when he was en5oyiflg the regular pay s ale of Rs..196-232/ 	
now 

stands revised to Rs..750940/ (RP) with effect from 1..1..86 on 

being decategOriesed from the post of Gangman in the scale of 

Rs..200-250/ (RS) i.e., Rs..775102/(RP).. 	Though he was 

continuing in the lower scale of Chowkdar of Rs..750940/, from 

para 6 of the speaking order it is ound that a cryptic reason 

has been assigned stating that the avalabilitY of vacancies is 

very much limited and there were seniors to him awaiting regular 

absorption in such lower medical cate ory posts.. 	
The General 

Manager did not mention how many vacnc1es were 

date of consideration of the representatiOfl of the applicant and 

how many persons were in the que list.. No document in support of 

the said finding as mentioned in par 11  6 of the speaking order of 

the General Manager has been produced before this Tribunal since 

the applicant alleged that in 1!he same Department dkbA 

Ii 
regularisatiOn wasdone by the Railway authorities for the 

purpose of granting pension.. 	In Ram Kumar case (Supra) the 

Honble Supreme Court while acceptig the provisions of the 

relevant rules has come to the coiclusiOfl that the pensionarY 

benefits are not admissible to casual labour acquiring temporary 

status.. it is also found that the Ho ble Supreme Court in Rabia 

Bikaner (Supra) case held following the earlier decision in Ram 

Kumar case that no retiral benefits are available to widow of a 

casual labour acquiring temporary status who had not been 

regularised till his death.. The respndeflt5 did not furnish the 

list of the empaneled employees who are waiting for the 

absorption in the cadre in which the applicant was to be 

regularised as per direction of the Tribunal and the position of 

the applicant in that list.. 	The respondents also could not 

satisfy how 	vacancie5 are available and therefore without 

any material it is a fit case for rerand for reconsideration.. 

4' 
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In view of the aforesaid circum tances we are of the view 

iwould be just and 	proper 	to emand 	the 	case 	to 	the 

Manager for fresh consideratioii on the fact that whether 

Iicant can be deemed to have be4 regularised with' 	effect 

- 
rbm2

4
3..i2..83 when on medical examinatin 

I his service was shifted 

that 	at 	the 	time 	of oPC 	Chowkidar. 	Be 	it 	
mentlonet 

'onieration of the application the Ge d eral rianager should 	take 

.note 	that he is vested with the Dower of relaxation of the 

*'i U 
*s'or invoking deeming provision if e is satisfied 	that 	the 

tion 	of 	the 	existing 	rules 	ca; ses undue hardship to the 

l'ibant; 	because the 	question 	of gularisatiori 	comes 	into 

when 	there 	has been undue ,pation hat dnip to any particular 

bJrrnent servant 	by 	application 	ol the 	rules 	and 	deeming 

also can be invoked when the Irule does not take care of 

. 	 - 
For 	ranting such benefit.. 

In 	view 	of the aforesaid obs rvation we remand the case 

.6 the General Manager, 	S. 	E.. 	Railwa again 	to 	consider 	the 

of 	the 	case in the light of t •e discussion made above by 
11  

àking a humanitarian 	view 	o 	the 	matter. Accordingly 	the 

tpi1cation is allowed with the aforesaid observation awarding no 

-' 

'L Singh) 
	

(D Purkayastha) 

MEMBER () 

i..I998 
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