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5ﬁ Applicant, Shri Lankeswan being aggrieved by

vidé letter dated 6.2.96 {(Annexure /A
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cordance

ﬁ‘qissatisfied with the speaking order

collectively)

passed by the

fwanager, S. E. Railway, which was communicated to the applicant

dministrative Tribunals Act:,
impugned order passed by the

ne said order was not passed

with the directions cébntained in the order of the

General

has filed this
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Tribunal passed in 0A 1090/93

on  15.F.

applicant, he was initially engaged aj

on daily rate basis in the Enginedr

Division of S.E. Railway and he was

with Central Pay Commission (CPC) scale

requisite number of days of work |w
Thereafter, he was screened and wag
absorption. However,

prerequisite for regular absorption a mkdical

and accordingly

absorption in the post of Gangman on 23

95, According to

ing Department of

granted temporary status

of pay on completion of

ith effect from 24.1.71.

empaneled for regular

the applicant whs not absorbed since as a

test is required

he was sent for medical examination for regular

-12.8%3 after 12 vears.

But in the said medical examination he Was declared unfit for the

appropriate medical

category vide |unfit certificate dated
23.12.83 issued by the DMO, Adra. As alresult the applicant was
not regularised as a Gangman. Howeverj, the Railway authorities

did not terminate his services as a casdal labour with temporary

status. Instead

his services were utillised as CPC Chowkidar on

pay equivalent to that of CPC Gangman and the applicant continued

to work as such till he attained the

of

age superannuation on
30.6.93. The applicant applied for refiral benefits like
pension, OCRGE and all other post~retirement benefits as
admissible to a regular railway emploveé and has also praved for

a direction on the respondents by filing

No.

post of Gangman with effect from 23.17.83

contested by the respondents by filing a

the claim of the applicant the stand take

that application was that a Railway serv

temporary status but could not get his se

to his superannuation would not be ent

hearing the learned counsel of

perusing the materials oh records this Tr

the following orders :

an application bearing

0A  10%90/93 to regularise/absorb him against a substantive

. The said 0A has been

written reply. Denying
n by the respondents in
ant who had attained the
rvices regularised prior

itled to anvy pension.

both the parties and

Lbunal on 15.2.95 passed

the |
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Adra
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i} The

pension
he was not
superannuation.

ii) However .,
from the date of comm

appllcant
in strict app11cat10n of
reqularlsed

respondent
unication O
contained separal

is

against

to get any
rules since
before his

ot entitled
the normal
any post

NO . Z ., within three months

¢ this order, and along
e petition to be filed by

elf oy
zazhapzllidnt shall refer the Tatter ;? reSpigdegznsqger
S LE . Yo
he General Manager, S . i
;hz%aet in view of the facts of this case, thethCOEZ?Eizy
authority as spec1fled under{ rule 107 Zf rzlax nay
services (Pension) Rules, 129531wo%}d0i1§; 121d 2L ding
espect of ruie :
norma ring M erei of fhe applicant during the

the counting of
period he acted a

service
s casual labolir with temporar

deemed regular w.e.f.

y status by
2%.1.2.8% when on

E;Z?Eiqg Zigmliztlon his serjvice was shifted as CPC

Chowkidar.
The General Manager, S.E. railway, respondent No.l has disposed
of the application of the applicant as ordered by this Tribuhal
vide letter dated 6.2.96 ,enclosiﬁg a copy of the decision
thereon. The applicant has filed this fresh application before
this Tribunal for getting appropriate relief as sought for. Mr.
Das, learned counsel leading Mr.Manna submits that the General
Manager patently acted in a% arbitrary manner L

in no
absorbing/regularising the applicant against the substantive pth

of Chowkidar or in

23.12.83

the applicants were absorbed againdt such post

submits that the plea of

Chowkidar

elsewhere is untenable and thereby

the General

that the General Manager féiled to

of the order of this Tribunal, whe(e clear indication wa

by the

applicant that he had been

Qhowkidar for
Das, the respondents

despite the

Chowkidar and he rendered serviced

equivalent pos

in the backdrop of the fd

non-avail

or any other equivalent

Manager is liable to

Tribunal to relax the rul
regylarised
the purpose of gran
utilised t#h

fact that he was dé

t after decategorisation 'in
ct that some of the juniors Lf'

Mr.

Das further -

ability of regular post f

post either in the Division lor

the alleged order .

be quashed in view of the fact

act in the light of the spil’t

-

i
passed |by |
?
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According to
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- examination . for the purpose of regu

%5beriod from the date of attaining the

£0 -have been regularised in the cadre

of pension in order to avoil

Mrs. Ray, learned counsel ap

E’thevcase of Ram Kumar anhd others
Sthers, reported in  1988(2)SCR 13

hat no retiral benefit is available

§ o0

3kidd. Mrs .

a

Ray also relving on a

fSLJ 263 (Union of India and others
yanother case SLP (Civil) N0s.3341/

Sukanti and anot

\

ndia & Ors. VS .

the Hon'ble Apex Court submits th

t'the ‘date of his retirement. S

ssed. Mrs. Ray further submits

respondents in the matter of

was . sent for medical

being rendered by him in the

xplanation has been assigned

nas hot sent Tfor medical

larisation within reasonable

temporary status. For such

the pension taking the plea
rvice till the date of his

should be allowed with a

he applicant shall be deemed

of CPC Chowkidar for the

d hardship caused to him for

bearing on  behalf of the

re us stating interalia‘that
eﬁefits on the dground of
~integra and in tﬁe meantime
ts decided the issue relving

VS . Union of India and

8B at 144, where it is stated

to casual labour of this

decision‘reported in 1997(2}

Vs. Rabia Bikaner etc.) and

53 and  10951/95 (Union of

her etc.) decided on 30.7.96

at no retiral benefit is

Bs not been regularised till
0, the application should be
that the Railway Pension
ation to the applicant since

v service on 30.6.93 and thé‘

PSS came into effect with |




effect from 12.12.93.

So, the provisions of the Rules 31732 and

107 of Railwayy Services (Pension) Rules, 1993 have no manner of

application in the

case of the applicant, though this Tribunal

directed the respondents to consider the aforesaid provisions for

the purpose of relaxation to the applicanf ignoring the fact that

the Railway Services(Pension) Rules, 1993| came into

December,

i.e., about six months from the date of

Railway Services(Pension)

Mrs.

Rules, 1993.

Ray that the order of the General Manager was passed

effect ., from

1993 and the applicant retired from service on 30.6.93

implementation of the
It is also submitted by

after

considering the material fact and rules As ordered by the Hon'ble

Tribunal

acted arbitrarily illegally and in wvi
rules. So, the application is liable to

3. After considering the divergent ar§

learned advocates of

undisputed fact that the applicant sought

and thereby it cannot be said

both

the bartie

that the Genefal Managet
cglation of the Pension
be dismiésedu

yments advanced by the
g we find that it remains

for retirement benefits

in filing another 0A bearing No.l090/93 and the Hon'ble Tribunal

in the

normal rules the applicant is not entitled to any pension

he was not

However, direction was issued upon the

the relevant Rule 107
Services (Pension) Rules,

pension to the

with effect from 23.12.83 when on medica

was shifted as CPC Chowkidar and it was

Tribunal

to the applicant through a speaking orde
find that the General Manager disposed
the applicant as directed by this tribun
ané disciosing the reasons thereon. In

6.2.96 annexed as Anhexure/AZ to the app

regularised against any po

applicant

that the General Manager shall

read with Ru
1993 for t

after treat

Judgment: passéd on 15.72.95 categorically held that under

since
st before his retiremaent.
~agpondents  to  consider

les 31 and 32 of Railway

he purpose of granting

ing him as deemed regular

1 examination his service
further directed by this
communicate the decision
r within six months. We
of the representation of
al by a speaking ofder
the speaking order dated

lication it is found that

< -
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the General Manager assigned the reasons for non-consideration of

the representation of the applicant stating inter-alia that the

applicant could not be regularised due to non-availability of the

vacancy in

the lower

medical

vacancy was very limited and there were

waiting for regular absorption on such

category since availability of

seniors to the applicant

medical decategorisation.

It is also found that the General Manag?r had also considered the

provisions of Rule 31 and 32 of the Ra

Rules, 1993

Llway Services (Pension)

which are applicable to Railway servants in service

on or after 22.8.68 for granting'the beLefit of half the services

8 paid from contingencies for calculation

absorption

certain

i

con

substitutes,

applicant,

n  regular

ditions

emplo

stipula

respectively.

vment, s
ted the

It is a

Lankeswar was not engaged a

appointed as a Gangman.

the applicant

24 vears

of

service

We Ti

in the

nd that i

was not regularised thr

Departm

relaxation of rules a®¢f invoking of de
s

operation when the rule does not take ¢

pensionary benefits.

It is

also the

that the applicant is not entitled to g

was regularised in

regular

employme

Hon"ble apex Court, but at the same tim

of pensionary benefits on
tbject to fulfilment of
~ein and applicable to
dmitted fact that the
5 a substitute, but he was
E remains undisputed that
ough he rendered more than
ant . The guestion of
eming provision comes into
are of it for granting
adnitted fact in this case
at any pension until he
nt as per judagment of the

e it cannot be said that

such benefit cannot be given to the aﬂolicant if the Departments

are found

at

fault

employee concerned.

in

the

It is

matter o

further a

was appointed in the vear 1971 and he w

empaneled for

regula

-

absorp

tion. Th

the side of the respondents why the app

XL///////de empaneled for regular absorption b

any vacancy was available or not in tha

and till

the

date

of

his

retiremen

f reéularisation of the
dmitted that the applicant
Bs  screened .and he was
ere is no explanation from
licant was not screened
efore 23.12.83 and whether
t cadre after screening

it . S0, such inaction and

s




ot

-7 -
laches can be directly attributed to [(the authorities for not
regularising the applicant even inlthe cadre of CPC Chowkidar
when he was enjoying the regular pay scale of Rs.196~-232/-, now
stands revised to Rs.750-940/~ (RP) with effect from L1L.1.86 on
being decategoriesed from the post of Gangman in the scale of
Rs.200-250/~ (RS) i.e., Rs.775-1025/~(RP) . Though he was
continuing in the lower scale of Chowkidar of Rs.750-940/~, from
para 6 of the speaking order it is found that a cryptic reason
has been assigned stating that the avalilability of vacahcies is
very much limited and there were senijors to him awaiting regular
absorption in such lower medical catedory posts. The General
Manager did not mention how many vacancies were available on the
date of consideration of the representation of the applicant and
how many persons were in the que listJ] No document in support of
the said finding as mentioned in pard 6 of the speaking order of
the General Manager has been produced |before this Tribunal since
the applicqnt alleged that in the same Department dhigd
regularisgti;%;aﬁéﬁkdgﬁe by the Raillway authorities for the
purpose of granting pension. In [Ram Kumar case (Supra) the
Hon'ble Supreme Court while accepting the provisions of the
relevant rules has come to the conclusion that the pensionary
penefits are not admissible to casuall labour acquiring temporary
status. It is also found that the Hoh*ble Supreme Court in Rabia
Bikaner (Supra) case held following| the earlier decision in Ram
Kumar case that no retiral benefits are available to widow of a
casual labour acquiring temporary status who had not been
regularised till his death. The respondents did not furnish the
list of the empaneled emplovees | who are waiting for the
absorption in the cadre in which | the applicant was to be
regularised as per direction of the [Tribunal and the position of
the applicant in that list. The respondents also could not
“satisfy how ggéﬁypacancies are availlable and therefore, without

any material it is a fit case for remand for reconsideration.
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would be just and proper to

_Manager for fresh consideratio

icart can be deemed to have bee

\

12.83 when on medical examinati

gChowkidar“ Be it mentione

eoqg@%eration of the application the Ge
A 0 ‘
) he is vested with the

ote that

In view of the aforesaid circumstances we are of the view

remand the case to the ‘

" on the fact that whether

" regularised with effect

bn his service was shifted

4 that at the time of |
| |

1eral Manager should take
bower of relaxation of the L
he is satisfied that the

fon of the existing rules cda
nt; because the question of

on when there has been undue
ment servant by application of

< Jranting such benefit.

in view of the aforesald obsé

E. Railway
the
the 1

view on

rvation we remand the case |

case in the light of th

ses undue hardship to the °

gularisation comes 1into
hardship to any particular
and deeming

the rules

rule does not take care of

again to consider thei

|
e discussion made above by

atter. accordingly the‘

{D. Purkavastha)
MEMBER (J)
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