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| t
|

S.Dasgupta., A.M.:

At the material point of |[time, the |applicant was
‘working as Upper ODivision Clerk | in the office of CMS"ID i‘
Caloutta. His next promotional post is the post of Head Clerk
/ Head Clerk~cum~éccountant which is! a non-selection post and
the promotion is to be effected on the basis seniority aubjeﬁt ?fi

to elimination of unfit. The applicant claims that he hagvf.. =

]




i ‘
been working all along without Ay ¢omplalnF ang to the entire
satisfaction of the authorities conderned add that his service
. ! M w
records are without any blemish. Dé&pit@ thld, one Shei BB,

Mahapatra, who was junlor to the appilcknt w&ﬁ iwern promotion
: i ’ | ' ‘
to  the post of Head Clerkw&um~ﬁ0bountantiby an order dated

' |

ERLAR .94 superseding the claim of the appiic%nt to such post,

D

It iz further stated by the appli&ant thaﬁ a8 the sald Shri .

I :
, - . : | . . :
Mahapatra was working in the Bhubaneswar Brdnch ot BI, he

(the applicant) was unaware of »ﬁhe facﬁ that he [(Shri
I ! | .
Mdhaptra) had baen promoted and it W&b anly 1n July 1995 that

he came to know of his supersaession by Bhrl Mahaptra and
|

thereafter he submitted a repras rntdtumn date& F1.7.95 to  the
i !

Oirector, CBI, MNew Delhi praving for ¢0n51d&ratiun of his case.
i _

. " p | - . :
faor promotion which was followad 4by reminders, But this

<

reprezentation did not receive any teap nse. 4 Thig has led tol

» ) '
; - ¢ o " . s 0 . PO
the  instant O uss 19 of the Hdm1m13trat1%& Tribunals act,
! | -

- = A I o ) ae e, N
1985 seeking cancellation of the order dt. 29.12194 by which
!

Shri Mahapatra was promoted and als m for a direction to thies
] i
|

respondents to promote the applicant or the post df Head Clerk

. Yy . . - . .
~Cum-Bdooountant retrospectively from tha date his | junior was

promoted with all conseduential banefi

1It “
. ! '
& The basic facts have not é di%put a0 by the
|
@5pondént3 who  have filed a re &l ft has bmﬁn isclozsed in
the reply that the applicant was con%id@red [y Fhe DRPC but was
found unfit on the ground of certain ad%er&x eﬁtr'e% in his
HCRs for the vyears 1@90; 1921  and %1?@2" ‘{Th$ae remarks,
! I
however, were not communicated to the a@plicarti Subseguently
the matter was considered and it was de &idmo tnthIJ & eyl
' . } 1\
o afier taking appropriaste acﬁimn wﬂth regard  ta
communication of the adverse remarks. ? The ad%erra remarks

t
Were thereafter communicated to the applicant onE 410,96, But
) |
|
. . ; . .
the applicant was vt to submit a repragant&tlmm adainst suoch

adversse remarks.

Lo
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3. It, however, appears from the replly

filed by the

respondents to the Misc. Application No. 239 of 1996, which

had, been filed by the applicant subsequently

seeking an

interim order, that the applicant submitted a representation

against the adverse remarks in hi% ACRs on R5.3.97

|

competent authority ordered expunction ofl the said adverse

remarks. Thereafter a review DPCiwas held on| 30.6.97 and the

salid review DPC recommendad promotlon of the applicant with

effect from the date on which hlbl Junior Sh“i B.B

~Mahapatra

Was promoted. The applicant Was accordingly promoted by an

I
order dated 10.7.97 with effect from 3.3.97.

Copies of the

minutes of the review DpPC andi the order|of promotion ot.

10.7.97 are annexed to the reply to the Ma.
i
4 .. When the case came up for %earing, the

for the applicant submitted thht the only
|

learned counsel

grievance which

still survived was that the applicant had not  been given

promotion from the date his ?unior was
promotion and mogeover, the promotion of

although given retrospectively ‘w%e,f. 3.3

bean .made a notional Promotion and;, he had bien

l

consequential benefits of arrear oﬁ salary for

5. We have noticed that the jun1or to th

Shri B.B. Mahapatra was given promqtlon by  an

t

57,

[}

the

£29.12.94 (Annexure-Rj . This iorder indicated

promotion of Shri Hahapatra was to;take effect

of his 101n1ng the promotlonal poat The lea

the- appllcant submitted that Shri Mahapatra didg

from

not

84ty
&:ﬁ&@y given

applicant

the same had
denied the
such prometion.
applicant i.e.

order dated

that the

the date

ned counsel for

take up

the promotional assignment until . 3.3.97. This position was

conceded by the learned counsel for: the respondents

The learned counsel for the appllhant submi
Junior to the applicant was promoted on 29.12.9
reason  why the promotion of the applicant

antedated to that date. He also submitted that

&

the

a5 well .

tted that since
4, there iz no

should not be

applicant:

ey e e bl B
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1
Was  also entitled to the arraar$
{

\

higher post as the promotional bdénef

sne fits were wrongfully denisd
to him. i
i

& . bl hawe careful ly Ecrn$id&red the aforesaid

submissions. There ié ne den%al of th fact that the
I

applicant’s supersession  on the ! basis of adverse reports was

ch supears

.

:
wholly illegal. This was because su sssion was on the
; v

basis of adverse remarks which were never oom unicated to him.

It is settled law that uncommunlcatﬂd adver remarks  cannot

be considered oy the_ DRC. The ents thereafter

communicated the adverse remarks | and the same were alsa

mxpunged by  the competent authohityn

In that view of the

matter, the applicant has been db“l\d promotion which he woul o
have normally -got on 29.12.94 its .T If the |junior of ths
- i

applicant delayved acceptance of hngpromotion flor his personal

i
reasons, the applicant cannot be held responsiblle for the same

and he cannot be denied promotﬁmnv from the date when his

dunior was originally promoted. We : are, tharafore, of the

view that the applicant’s promotion should He given w.e.f.

d9.12.94.

7. With regard to the que st{ of

pavment of arrear

salary, we have noticed that the ord@r by which
: I

has  been promoted specifically indicates that ¢

he applicant

ueh promotion

would be notional w.e.f.

= 5.3.97 and ihe actual benefit would

be given only after he assumes

hiéhér responsiibility. The

learned counsel for the respondents argued that the applicant

Was  not entitled to higher salary as 'he did not

U‘ .

duties of the higher past. In support of her 4 gument,  she

relisd on  the decision of the Hon 'bls 8 Court in the

case of Paluru Ramkrishnaiah g~ LUQTL, 166,

‘ |

5. It has been held by the Hon’bld apex court| in a number
L

of  cases that the normal rule of no work no pay

will not be
applicable to those cases where a persoh  has bee

prevernted




"

= 5, o=

from working lfor noe fault of his. In|the case of UOIL é ors

~vs- K.V. Jankiraman (1991) 4 SCC 109 it has been held ~i L
" The normal rule of “no work| no pay’ isl not }
applicable to cases such as the:present one wheré the

emplovee although he is &illing to work is Kept | away

fault of his.! J

from work by the authorities for

ek HH

|
ok ) 1 ’
i ‘ [
when an employee is completely |exonerated meaning j

" oeow

'

thereby that he is not found blameworthy in the ;east :

I
and is not visited with the pena%ty even of

1

censure, ]

the salary 0%

he has to be given th% benefit of the

higher post alpng with the ‘otheir Bbenefits fromj the

date on which he would have norm%ll; beean promoted but

for the disciplihary[briﬁinal pr$ceedings,” ; i é
5, In the aforesaid case of K-V,Jaﬁkiraman, thoughﬁ the |
Céntroversy was with fegérd to deni$1 of promotich og the i;
basis of disciplinary/criminai proc%edings, the fatio |

decidendl with regard to back wages wolll 1d

i

where fhe applicant1 Was

be applicabie;with

“equal force to the case before us

pravented from discharging the responsibilities of the higher

post due to no fault of his but as fa |result of féulty

3 I H
administrative decision denying him pronotion on the basis ‘

|
. : ! ‘
uncommunicated adverse remarks. , :

in Paluru Ramkrishnaiah

10, The faéts

case are different |

. ] : |
from the facts of the present case. In 'Palluru Ramkrishhaiah h

case the appellah&é Ware givén notional éeniority on the basis
‘ f
j

of a circular which was issued long before the filing oﬁ the

1

. 1
petition on the allegation that the benefit of that cirgular

!

was not granted to the petitioners. The decisioh of the

cTh

Paluru Ramkrishnaiah case, in puUr viiew, cannot | be
|

Uus . !

automatically applied to the case before

therefore, of the view [that the applicaﬁt is

!

i ;
by

l P
|

|

I

I

i

|

1

{

1. We

are,

fully entitled to the arrearg of salary.

&

L%
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12. In  view of the foregoing, we

d

application with a direction to theirespondents

applicant with effect from 29.12.?4 and £t

o}

consequential benefits including'the benefit q

1
i

ispose of this

grant him all

&
b f arreamé&glary

of the higher post with effect frop that date. et this
vt , '
direction be complied  within two mobths from the date of

A
communication of this order. MaA 239/96 also
] (

[

e

3

af. The parties are left to bear their own cog

|
|
|

( s. DASGUPTS ) 5 (s.

N

stands  disposed

5t S .

ot

MALLICK)

MEMBER (&) . VICE GHATIRMAN

5 to promote the




