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..... Respo dents 

For the applicant 	Mr.. Smir Ghose, Counsel 

For the respondents Mrs.. 	anika 8anerjee, Counsel 

Heard on 	22698 	0rder, on 

ORDER 

At the material point of time, the applicant was 

workIng as Upper Division Clerk in the o fice of,  C..B..I, 

Calcutta, His next promotional pos-d is the pos of Head Clerk 

/ Head Clerk-cum-Accountant which is, a non-sele tion post and 

the promotion is to be effected on the basis se lority subje.t 

to elimination of unfit 	The aplicant c13 ms that he h 
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been working all alonq without any 6omplaini and to the entire 

satisfaction of the authorities concerned aii,d t iat his service 

records are without any blemish. Dspite th'ls, one Shri [LB. 

Mahapatra, who was junior to the applicant wys ivan promotion 

to the post of Head Clerkcum_Acountant!  by an order dated 

29,12.94 superseding the claIm of the appiicnt to such post 

It is further stated by the appliant tha1 as the said :Shr:. 

Mahapatra was working in the Bhuhaneswar Branch of CBI 	he 

(the applicant) was unaware of 	he face t at he (Shri, 

Mahatra) ha4 been promoted and it was only in Ji ly 1995 that 

he came to know of his superse$sjon by Shr Mahaptra and. 

thereafter he submitted a representatori dated 3 ,795 to the 

Director, (:BI • New Delhi praying for OonsiderftiLn of his case 

for promotion which was followed .y reminder 	But this 

representation did not receive any reponse. I  Thin has led to  

the instant OA u/s 19 of the Administrati,e I ihunals Act, 

1985 seeking cancellation of the order dt, 2912 94 by which 

$hrI Mahapatra was promoted and alsb for a di r ction to the 

respondents to promote the applicant on the post f Head Cierk 

'cum-Accoijnitarit retrospectively from the date his junior was 

promoted with all consequential benefiis, 

2.. 	The basic facts have not been dieput d by 	the 

respondents who have f ii ed a reply. It has been I sc I osed in 

the reply that the applicant was considered by the DPC but was 

found unfit on the ground of certain ad,?erse entree in his 

ACRs for the years 1990, 1991 and 1992. 	Thse remarks, 

however, were not communicated to the applicant; Subsequently 

the matter was considered and it was decided to 'hold a review 

DPi:: after taking appropriate ac- ion with regard to 

comrriun icat ion of the adverse remarks. 	The advere reman ks 

were the reaf ter commun bated to the applicant on ! , 0. 9, But 

the 	applicant was yet to submit a repreeentatith an ainst such 

adverse remarks, 	 I 



3. 	It, 	however., appears 	from 	the 	rep y 	filed 	by 	the 
respondents to the 	MIsc. 	App1iction No, 	239 of 1996, 	hIch 
hak.been 	filed 	by 	the 	applicant 	subsequ ntly 	seeking 	an 
interim 	order, 	that the applica 	submitted a representation 

against the adverse remarks In M4 ACRs 	on 25.3.97 	and 	the 
competent 	authority 	ordered 	expunction 	of the said adverse 
remarks. 	Thereafter a review DPC 	held on 30,6.97 and 	the 
said 	review 	DPC 	recommended promotion of tie applicant with 
effect from the date on which hisl junior 	Shj B.B.Mahapatra 
was promoted. 	The 	applicant L?as according y promoted by an 

order dated 10.7,97 with effect from 3.3,97 Copies 	of 	the 
minutes 	of 	the 	review 	DPC 	and 	the order of promotion dt 

10,7,97 are annexed to the reply to the MA. 

4. 	When the case came up for hearing, thE 
learned counsel 

for 	the 	applicant 	submitted 	tht 	the onl grievance which 
still survived was that 	the 	applicant 	had not 	been 	given 
promotion 	from 	the 	date 	his 	.unior 	was given 
promotion 	and 	moreover, 	the 	promotion 	of the 	applicant 
although given 	retrospectively 	w j e.f. 	3,3.97, the same had 
been made a notional promotion and 1 	he 	had 	ben denied 	the 
consequential benefits of arrear of salary for such promotion, 
5. 	We 	have noticed that the junior to the appiicant i.e. 
Shri B-8-Mahapatra was 	given 	promotion 	by an 	order 	dated 
29,12,94 	(Annexure..j, 	This 	jorder 	mdi ateci 	that 	the 

promotion of Shri Mahapa-tra was to itake effect from 	the 	date 
of his 	joining the promotional posit. 	The learned counsel for 

the applicant submitted that Shri Mahapatra d4 
not 	take 	up 

the promotional 	assignment 	until 	3,3,97. 	T is Position was 

conceded by the learned counsel for the respon 
ents 	as 	well. 

The 	learned 	counsel 	for 	the applicant submitted that since 
junior to the applicant was promote 	on 29.12, 4, 	there is 	no 
reason 	why 	the 	promotion 	of 	thP, 	appIican should not he 
antedated to that date, 	He also submitted that the 	applicant  
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was also entitled to the artuals of salary appropriate to the 

higher post as the promotional hnefits were wrongfully denied 

to him. 

6.. We have carefully considered the aforesaid 

submissions. There is no denal of th fact that the 

applicant s supersession on t:he basis of a verse reports was 

wholly illegal. This was because such supers ission was on the 

basis of adverse remarks which were rever corn unica-ted to him. 

It is settled law that uncornmunicatpd adverse remarks cannot 

be considered 	by 	the DPC. 	the respon ents thereafter 

communicated the adverse remarks and the 	ame were also 

expunged by the competent authority. 	In hat view of the 

matter, the applicant has been den ied promotia i which he wou] 
cj 

have normaiiy'got on 291294 itsel, If the junior of the 

applicant delayed acceptance of his promotion for his personal 

reasons, the applicant cannot be hed responsible for the same 

and he cannot be deried promotion• from th date when his 

junior was originally promoted. We jare, ther:.fore, of the 

view that the applicant's promoton should e given we.f.. 

291294. 

7,, 	With regard to the queston of pay ent of arrear 

salary, we have noticed that the order by which he applicant 

has been promoted specifically indiates that much promotion 

would he notional wef. 33.97 and the actual - enefit would 

be given only after he assumes hiher resPons\ibility. The 

learned counsel for the respondents argued that t e applicant 

was not entitled to higher salary as he did not ischarge the 

duties of the higher post, In support, of her argument, she 

relied on the decision of the Hon'ble Supreme 

case of Paluru Ramkrishnaih -vs- U0I, AIR 1990 Sc

. 

 

8.. 	It has been held by the Hon'bl& apex court 

of cases that the normal rule of no work no pay 

applicable to those cases where a persoh has beer 

o u r t I n the 

166, 

in a number,  

will not be 

pr cv er ted 
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from working for no fault of his. InI thE case of UQI & 

-vs- K.V. Jankiraman (1991) 4 8CC 109 it h s been held H 
The normal rule of no wrk no pay'  isi not 

applicable to cases such as thepr sent one where the 

employee although he is willing o vork is kept away 

from work by the authorities for no fault of his..! 

when an employee is completly exonerated meaning 

thereby that he is not round blme 'orthy in the least, 

and is not visited with the penaity even of censure, 

he has to be given the benefit of the salary o the 

higher post along with the othei' 	enefits from the 

date on which he would have normll been promoted but 

for the disciplinary/crininai prbce dings.." 

In the aforesaid case of K.V.3arkitaman 	though r  the 

controversy was with regard to denial cf promotion om the 

basis of disciplinary/criminat procedings, the ratic,  

decidendi with regard to back wages woLid be applicablewith 

equal force to the case before us wher 	the applicant, was 

prevented from discharging the tesponsiLilities of the higher 

post due to no fault of his but as a result of faulty 

administrative decision denying him 	ro otior, on the basis 

uncommunjcated adverse remarks. 

The f•acts in Paluru Ramkrishnaah caseare diffrent 

from the facts of the present case. In Paluru Ramkrishjaiah 

case the appeiia4 were given national eniority on the basis 

of a circular which was issued long belore the filing o the 

petition on the allegation that the beneit of that cirular 

was not granted to the petitioners. 	The decision o the 

Paluru Ramkrishnaiah case, in our view, cannot be 

automatically applied to the case before us. 

1.1. 	We are., therefore., of the view tha the applicant is 

fully entitled to the arrear. of salary. 

0 



12, 	In view of the foregoinq, we dspose of this 

application with a direction to the; respondent to promote the 

applicant with effect from 2912..94 and to grant him all 

conequential benefits including the benefit of arrealary 

of the hiqher post with effect fron that da e. 	Let this 

direction be complied within two months 1rom the date of 
A. 

communication of this order. MA 239/96 also stands disposed 

of. The parties are left to bear their own co ts. 

( S. DASGUPT ) 	 (3. L M LLICK) 
MEMBER (A) 	 VICE 4HAIRMAN 
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