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S.  

The applicnt is an 'Assist5nt' PUnctioning in the 

office of the Regional Director (Eastern Re Ion), Staff' Selection 

Commission, Calcutta and he  is irl C.S.S. Ca re of Ministry of 

Home Af'f'airs. He is agrieved by the impugped Order of Transfer 

issued on 9.5.1996 trasPerrjng fam Calcutta to New Delhi. The 

applicant, hoe-vo, cor.tends thai the said i pugned transper order 

was passed by the respcndents in order to ans accommodate oneShr.j 

Shour54< aha, who was given offei of appoint ent letter by the 

respondents on 22nd Novmber,. 1995 with inst uátion that he Should 

report for duty to Ad. I 1(B) Section of the linistry of. Home 

APfairs, North Block, New Delhi. It is the pecific contention 

of' the applicant that said Shrj Saha did not join In New Delhi and 

instead, he went on takiing time in order to evade his posting 

in New Delhi and,'ultimtely, the respondent have accommodated 

him byposting him in Cl.cutta, as a result cf which, the applicant 

had to tranSfeDta New Oôlhi, Tha applicant contends that this 
- 	

I 	
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being the position,the transfer is illegal 4nd it has been passed 

in colourable exercise, of power. 

It IS also the contention of the ap licant that no proper 

transfe' order has been passed by the respo dents and the ipugnad 

Ord4r >deted 9.5.1996) 1 not a p oper transf r order. The other 

contention of the applicant is that the Rag onal Director (Eastern 

Region) S.S.C. Calcutt, is not ths compete t to trnsfor him 

from Calcutta to New DBlhi, The competent uthority is the 

Under Secretary to thel Govt, of India tp 	rnk:ttnsfar order 

in transferring him toi New Delh, The appi cant further conten.dig  

that the representatioi had been filed by h m on 9.51996& 14.51996 

but these are still peidIng and being aggri ved thereby, the instanfd  

application has been f'kled with the prayer that the impugned 

6rder of Transfer may be quashed and set as de and a direction 

be issued on the resoffGnts not to transfe him from Calcutta to 

New Delhi44on the basisof the im ugned tran fey order, 

The applicatioh has been opposed by the respondents by 

filing a reply. The Ccntentior ade by the respondnts briefly 

arehat 

According to the Govt. of 'ndia ins ructions issued 

vide Department of Peronnel & Training Off'ce Ilemorendum dated 

9.8.1995, an offer of ppointment given to a candidate recommended 

by the UPSC/SSC for apointment in Central Services can be kept 

open for a period of six months, This ins r.uction further 

provide5  that extensj.on of time for joining 	appointment 

rian 	 611y..and may be granted only 

as an exception where 'acts and Izcumstancs so warrant, An UPPer 

of appointment automatically lapses an the expiry of the period 

of six months from the date of i. sue of the original offer of 

appointmentThe raq.9e5t of Shri $àurik •Sah for gràntof extension: 
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of time in joining his appointmeht as an 4S istant was considerd 

and decided in the 1igtt of the aaid instrutions. It may be 

stated that Shri Sah 4as 	 a in the 1astor of 

Business Nangemen coirse at Caciitta Univ rsity'and had sought 

extension of time for prose'euting his studi s0  The allEgatIbn 

that Shri Saheexerciséd influen eon the a pointing authority 

for seeking extension dr join ma t imes baseless and mat ivate. 

It was decided by the Headquarter Of the St9Pf Selection Commision 

at New Oelhi that the 9'ic1as who have put in considerable 

length of service in Saff' Selection Commission (ER), Calcutta, 

may be transferred to he cadre ontrolling authority viz, 

of Home Affairs intphased manner as and when substitytes report 

for duty. This decisin of the Staff Selection Commission got 

concurrence of Ministry of Home Affairs i.e *  the cadre controlling 

authority. The lotter dated 1st 1qay q  1996 m do Annexure 'A-3' tO 

the application was a equence 0 the aforesaid decision of the 

Staff Selection Commision, Head uarter and the applicant was 

directed to be relieved and Shri Sourik Sah , respondent No. 

posted as ASs1stnt in place of he applicart by the rninistry 

of Home Affairs, The Iespondent have deni1d that the posting 

of Shri Sahaat Ca1cutta was in /io:latior  of the N6tB9iven in 

the (mployment Notice dated 16th October, 1993 	The irrqjuqed 

applicant in consultation with 

is the apprpriate authority1  H 

n lCommissio1, Hoadquart r. Therefore, the 

respondents have pryed for dismssal of'tha 

transfer order was 

the 11inistry of Ho 

by the Staff Select 

ssued on the 

Affajrs1uho 

application o.n the 

ground that it is devoid of meri 

4. 	The aPPliceflt has also f leda RejoJ 

which I have perused. Lrhe Rejoj deL' contain 

Promotion dated 9.8L199 and an f'f'jce 1mor 

Seniority of Assist 
	

of the C.C.S. cadre 

Home Affairs etc. 

Con 

r to the reply 

certain Order of 

rndum regarding 

r the knistry of 
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5, 	During hearing, Mrs, 3anyal, id. Counsel appearing 

for the ppplicant sibmitted 
	

t the impi.gned order of transfer 

was passed by the respondents in order t show f'avourtjsm to 

Shri Sourik Saha, According t3 Mrs. Sany 1 by dit of the Employ-

ment Notice issued by the respondents on 6th October, 1993
7  

as set out as Mnnexure —1 to the. app1ication, thy respondents 

are bound by the 'Note indicatd therein. 	Note indicates that 

"No request uhatsoeer for po ting outsi 	Delhi Shall ordinarily 

be entertained afteil  selectjo u. Accord g to Mrs. Sanyal, Shri 

ouriK Saha should have joZheq at New Delhi and there is no 

reason why he shouldj be poste in Calcut 
	

since there was a 

Note in the advertjsement notice and he 	d applied in pursuance 

of that Notice for recrujtmeni in the S.S ,C, as 'flSsistant' 

Mrs 	Sanyal also submitted betore me spec linen Order of tran.ser 

issued b.y the respondents to 4stablish he ' point that the - impugned 

Order was not a proper transfr order and, therefore, the Order 

was passed inarbitrry manner, The last contention of Mrs. 

Sanyal was that although the trans?er ordr has been passed 

innoCuous1Y) 3ithënaction taken y the raspcndents in passing the 

impugned Order Const4.tu,es tmaj.ice in lauj. 

7. 	In support of her cont ntion, Mrs Sanyal mostly relied 

on the decision of the Hon'ble Apex Court in the case of - Express 

Newspapers Pvt. Ltd. land Ors, Vs. Union of India & Drs. (reor 

—ted in AIR 1986 SC 672 ) wheein in pars - 118 

it is observed by Thir •Lordshps as unde :— 

"Fraud on pot,er voids he order i it is not exercised 
bona fide Pdr the endHesign. T ere is a distinctiop 
between &kercice of péwer in goo faith and misuse in 
bed faith. The former arises when an authority mis-
-uses its power in breach of law, say, by taking into 
account bonaf'ide, and with best of intentions, some 
extraneous matters or by ignoring relevant matters. 
That would rnder the impugned act or order ultra 
vires. It upuld be a case of f'r 5  d on powers. The 
misuse in bad faith ar1ises when t e power is exercised 
for an itinpropor motive, Say, to S tisfy a private or 
personal grudge or f'ori'wre.ak ing v ngeence of a Minister 
as in S. Pr?tap Singh V. State o Punjab, (1g64)4 
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5CR 733 	AIR164SC 733). A power is exercised 
maliciouslif its r pository i motivated by personal 
animosity towards th se who are directly affected by 
its exercjse.1Jseo a power? r n 'alien' purpose 
other thanthe one fruhich b, power is conferred 
is malafiqe use of hat ppuer. Same is theposition 
when an orer is mad 	or a pur ose other than that 
which f ind6l place in the order. The ylterior or alien 
purpose clarly apes so? the rnüse of the power and 
it was observed as a ny as in 1904 by Lord Lindi.eyin 
General Asernblyo? Free Church 3 f Scotland vs • Overtoun, 
1904 AC 5159 that t era is a Oo ditian implied in this 
as well as in other 	 ihich create powors' 
namely, tht the pours shall, be used bona fide for the 
purpose fox which th y are confe red',, • " 

Respondent have exercised the 

tenor moti a and that was to show 

and, there? re, in the impugned 

Law' which s clearly UflsUStInabl8 

cited the f liowing decisions in 

de and the a are as follows :- 

T Rajendre Roy Vs. Union of Thdi 
- Vinod S he, Vs1 Union of India & 

Or a. 

Mrs1 Sahysl submits that the 

power of transfer with an ul 

favour to Shri Shounik Saha 

Order, there is 'Maice in 

legally. 	Mrs1 Sahy9l also 

support of her con]tentions 

AIR 1993 (1) 1236 

AT) 1996 (i) 526 

__.____ 	 - 

B. 	Mr, M.S. 8arerjee, id. Senior Cot 

Respondents strongly opposed the content 

According to ik'. Bnerjee, t are is note 

Order of transfer because it has beer) pa 

authority and there is a po]. cy decision 

n•c'.  

nsel represanting the 

ion made by .1s. Sanyal. 

ing wrong in the impugned 

sad by the competent 

also to transfer the 

wno nave been stayi g in Calcut a for a long time to 

Now Delhi and elsethere. On the point o 'malice in law' Mr. 

Banerjee cited the ~definf* tio in the Law Lexicon (P. Ramanatha 

Aiyar) Reprint Edjtjon 1995. This defino ion 'Malice in Law' sta 

as follows :- 

"Malice in Law" means 
"Malice in LW" mimpl 
on the part o a porE 
others, which intent 
acts• 

UMalice in law" means 
without reasonabj 

a desire to injure an 

implied maijice. means a dereved inclination 
onto disre9rd the righcf 
is manifestd by his injurious 

n act done wrongfully and wilfLlly 
or probab a cause, and spite, or 

ther • " 
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9. 	IT. Banerjee also cited acate 	of decisions of the 

Hon'ble Apex Court asweil as a the Tzjburfal and these are 

as follows :- 

(1) 1991 SuppLe. II S 	-. Shilpi 

(i) AIR 1993 C 2444 

se (i'1rs.)- and Others. 

- Union ô1India & Others Vs. 
S.L. Abbs. 

AIR 19645C 72 	—S.Fratap Singh Vs. State of 
:Punjab. 

AIR 1979 SC 49 	$it. S. 	1 	r a m a n Vs. 
Union d? Iband jA r. 

AISLJ 198(2) (CAT)—:Sambhu Caran Hazra Us. 
448. 	Union of Lndia & Ors. 

1988 (4) (CAT)AISL3 - 8adrinat Vs. Govt. of Tthil 
727. 	Nadu v Ors. 

Mr .8anerjee, particulaly, relied upon the case of 

S.R. Venkataraman (AIR 1979 SC g) for mak ng submission on the 

point of 'malice in 1aw'. Accor irg to hr. Banerjee, there is 

no constituent of 'malice in la 	anywhere in the iugnedOrdr•  

{. Banerjee also cited what ha been discu sed in the same 

Judgement by Their Lorships, pe rtiôulatly, the description gien 

bo Viscount Haldne in the case - Shearer v Shields (1914) AC 

808 at P. 813 	which runi as ollous :- 

'A person who Enflicts an injury up n another person 
in contraventton of the law is not allowed to say 
that he did so with an innocent mi d; he is taken to know the law, and he mu t:act with n the law. He may, 
therefore,-be guilty of malice in aw, although, so 
far the stateof his mi disconce ned, he acts 
ignorantly, and in that sense inno ently,' 

Thus malice in its le al sense m ens malice such 
as may be asumed fra the doing of a wrongful 
aa intentionally but without ju t cause or 
or for wantof reason ble or pro able C39•t 

hr. 8anerjee sibm its that it cannot be said that the  

'sspondets had passed the transi 

or excuse since there 6 as a poli 

dents to transfer the lbng st4ir 

r order w5thout any just cause 

y decision taken by the respin.. 

pa rsons t'om Calcutta to Delhi1  

cntd . 



I have examined the n atter caret' illy after hearingS 

the submissions mae by the learned Cou sal for both the 

parties, perusing rcords and considerin the Pacts and cirum 

stances of the case. Ido not intend to burden the )jdge,'nent 

by having a detailed discussi fl:Ofl the v rious citations mad 

as above. For the ske of jus ice uhethe the impugned 0rder,  

was passed in a legal manner r na.t it u LI suffice if the 

points taken by 	Sanyal a the point of ¶law in malice' 

is discussed. I note that th applicant has not used the 

word 'malice' anywhere inithe application as pointed outby 

P. Banerjee, 	However, as P S. Sanyal s bmits)  that although 

the applicant rn4ht,1jhava used th• word 'rn lice' in Pact or 

law anywhere iiatbe applicati n,'malice 1 law' is a legal 

point which can be taken duri.g argument., I agree with f1rs. 

Sanyal and hence, prposec. to adjudicate he mat ter accordingly. 

'lialice in Laj' has ben defined ii in 'Black's Leu 

Dictionary (Sixth En.) as follows :- 

"Plalice in law. The 'ntentional oing of a wrongful 
act without just C

u
as or excuse Lbns V. St. Joseph 

Belt Ry. Co, 232 Pio,A p. 5759  94 S.W. 2d, 933,944. 
np]ied r, ifarred, a legal mel ce, As distinguished 
from rnalice(in Pact, t is presu ad from tortious 
acts, deliberately do e without ust.cause, excuse,. 
or justificat1o, whi here raasnably calculated 
to Injure arother or there," 

The Hon'ble Apex Cou 

in Law' and also cit 

S.R. Venkataraman (A 

,has alrady discus 

the obsrvatjon me 

d -b'etht the 'ifilalice 

de in the case of'- 

1979 SC 49) to which I have adverted 

already . It is, thersPora q.ite clear tiat the word const.j 

	

Uits!faliba in Law' 	one is o act in a anner wrongful with 

—out any just cause or excuse, I, therefo a, propose to see 

whether in the facts nd circ stances of he case, the respon. 

	

dents had issued the 	pugned 
	

der of tra sf'er without any 

Contd, . .. P/8. 



just or proper eXCUS8, 

12. 	There is no dbsite that thea plicant has asAl1 Thdia 

transfer liability. I have alsob been iven to understand 

that the applicant has been, in Calcutt for long years right 

from the post of LO. Assis ant. 1. anerjee further submi-

tted that the Stautory - C ntral Secr tariat Assistants Grade 

Examination Regult ions, 19 5 which wa issued in pursuance 

of Sub—Rule 9 of 
	

is 13 of'the Central Secretariat Services, 

1952 have not be 	violstedby posting Jof Shri Soürik Saha in 

Ccilcutte. I find 
	

this cae that ther is no transfer order 

passed by the respondents wtich is norrnally passed in the proper 

form. However, th1e Order d4ted 9.5,199k, which has been assaii 

—ad before mS to b16 a trnser• order, ik as follows :— 

"Consequedt upon jo ning of Shriha Shourik Saha, 
Asstt, ir the of'f'ide of' the Stf'f Selection 
Co mmission, Calcutta,: Shri Ashk Kumar Chaudhuri, 
Asstt, is to be tr nsf'erred tothe iHA Ad.iB) 
Secn, New Delhi, Since Shri S 	has joined 
,n 8.5.96 (rN) Shr' Ashok Kuma Chaud.hurj is 
directed to submit equisition for transfer 
ad5nc iimediate1y so that he can he relieved,' 

Therefore, the impugned Orde passed on 	5,199 is note tren... 

—afer Order but i is 	mard fbmo with a direction that the 

applicant should s4bmit requ sition for transfer advance sirce 

he is to be trans?erred, The communication sent by the Under 

Secretary (Admn) of the D.0..T, Govt. o India on 1st May, 1996 

mentioned that Shri Choudhur may be trasferred to the f'linistry 

of Home Affairs, NeDelhi. 1he question is flow, therefore, 

whether this 1tIf.j5 a tranfér order r not, As I have alre9 

—dy discussed ad a•pdinted ut by lirs, 

transfer Orderare issued inparticula 

tion sent by the Unt.er Secret ry on 1st 

Sanyal, the regular 

form, The Cornmunj;ca 

y'96 to the Regional 

Contd, .,p/g, 
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Oirctor (ER) SSC, Calcutta is not in that form. Therefore, 

it is not a usual transfer ordr, But the Order cories3. that 
Chowdhury 
2 tl 

may oe tranSrerred tc !iinistry or Home Rff'airs. In 

Off'icial pQr.lance many decisons are corn unicated 

geu voice1  So, I have no doubt that the Competent authority 

had passed the impugnd transfer order. To a reasonable man 

the document indicates that Sh i Choudhury has been transferred. 

Simply because there is no regular transfer order in the usual 

form, it wilibe naive to argue that the c mpetent authority 

has not issued the said order t ansf'erring the applicant (Sri 

Chowdhury). I am, therefore, of the view although there has 

been no regular transfer order 4a issued in the usual form, the 

communication sent bythe compe ant suthorty on 1st May, 1996 

114  1 	tand treated as transfer order and, therefore, on that 

ground, the impugned Order cannt beassai ed, I also find that 

the said decision was taken by the Under S cretary, Govt. of 

India, who is a cornpe1ent authority to transfer Shri Choidhury 

from Calcutta to New Oejhj. To that exten , the submission of 

s. Sanyal that the Order was bot oassed by the 	mfo 

rity and that it was not a vali 

-- - - -- 	- I -. - CA U I I U- 

order, must fail, 

IL 

-. 

13. 	I would now deal with t 

that has been issued by the re 

purpose to shou.some avourti 

been posted in Calcutt 39  and wh 
or 

or instructions/ru1es have bee 

already, the relevant 	C.S.. 	Re 

by the posting of Shri Saha in 

ether the said transfer order 

ondentau thritjes with an ujterjor 

to Shri Sojrik Saha, who has 

thor by doiig so, certain guide1ine 

violated. As I have discussed 

øtions ha,e not been violated 

lcutta in OlaCe, of New14jjj 

It is true that in thenotjce da d 1 6 th Ocober, 1993, there 

Contd. ...P/1O, 
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Note as beloQ, :- 

"Since the posts of Assistant Category (A) to (E 

pertain to Central Ministries/Departments; almost 

all of them are lo ated at Del i. The recruitment 

to posts of Asstts is done on All—India basis. 

Candidates may, threfore, kee6 this in mind while 

sanding teir applcations for the posts of Assttt. 

No request whatsooer for postng outside Delhi 

shall or4inarily be entertaine after selection.1" 

It is true tht the said Not states th .t the respondents 

shall not ordinarily cons ide any reque t for posUng of 

successful candidae outside Delhi sino the posts are mant 

for Ministries whih are 1ooted at Delhi but that does not 

altegether preclude the postng of an appointee outside DelIi. 

The issue regardin. posting 	Shr,i. Sourik Saha outside Doihi 

in Calcutta has notj been chaJjlene'd befo e me in this appli-

cation. The subjec matter 
if bhallenge in ,  this application 

isë the tranfer of th applicant from Calcutta to 

New Delhi has been ssued lawfully. The efore, it is 

necessary for me tocorn.e to a conclusion whether the,,,., p.sting 

of Shri Saha outside,New Delh in Calcut a has been done 

correctly or not. t, however find from the enclosures nrridi— - 

cad by Mr. BanerjeeJ 

ted a policy decisior almost t the same ime of issuing the 

fore me that the R+pondents had initi—. 

appointment letter tc Shri So rik Sah to the effect that the'  

persons who have bee staying in Calcutta for a long time 

should be transferre ad for that purpos certain options ard 

also suggestions wer called fr. I furt Er note thatthe 

applicant has been Syig in alcuttaLf'oz a lon -  time and 

therefore, his transer to Newt Delhi 	 1 
-- 	

II 	pU.Ly 

of transfer cannot be termed a '.thalicicu's'. 	I am also of .:the 

Contd.,.p/1i. 
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viEw that the Govt. is compete t to change the posting place 

of Shri 5hotcaiAs per th Note wheth r such change has 

been m5de under ex.traordinary circumatanc s is not .a subject 

matter 	the given aplicatio made. It is enough if there 

has been a decision of the Ccv • and I find that the Govt. 

had taken a decision as perthpàlicy in the sense that sinc 

there have been certa.n vacancjswhjch coie up as a result o 

implementation of the policy an Shri Saha has been posted therein 

Considering the timing of adoption of the olicy decision, I 

fird it difficult to Itiold that aid Shri S ourik Saha was posted 

in Calcutta with ulteior motiv Or that tKe applicant has been 

transferred out of Calcutta wit such ulte jar motive. This 

being the position, Iam clearl led to th conclusion that the 

impugned transfer order has not constitute any  tNaiice  in Law1  

and to that extant t.:S#brdissi n of the 1. Counsel for the 

applicant must fail. 

14. 	The Hon'ble Apex Court Vs5:1jd dow the law regarding 

transfer in a number df decisio s. In Sftp Shilpi Boée (rs,)'s 

Csa the Hon'ble Apex Court has held as below :— 

,..the Courts should n tinterfere with a transfer 
Order which is made in public nte eat and. for 
administrative reasons unless theransfer orders 
are made in violatjon f  any mends ory statutory 
rule or on thel  ground f male Pide 	A Govt. servant 
holding a traksferable post has no vested right to 
remain posted( at one place or the thOr,. he is liable 
to be trans?ered from one place t the other,..,Ti 

In the cae of - ajendra Roy Vs, U ion of India (reported 

in AIR 1993 SC 1236) tte Hon'ble Apex Court held that - 

"It is true that the Ord rof trans en often Causes 
a lot of difficulties a d djlocat on in the family 
set up of the concerned employees ut on that score 
the order of transfer i not liable to be struck down. 
Unless such oder is pa sad malefde in violation of 
rules of service and gu delines for transfer without 

Contd,..,p/12, 
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any ju'iddiction the court 
should not inter er:e with th 
In a transferabi post an or 
a normal consequ nce and per 
are matters for onsideratlo 

ad the Tribunal 
Order of Transfer 0  

Jer of transfer is 
sonal difficulties 
p of the department'. 

In the case of - N.KJ Slrtgh V. Union of Indi8 (reported 

in 1994 (5) SLR 153) Their Lordships fur her held that - 

11courtsl to interf re only if the order is vitiated 
by malfides or herewas i fraction of any pro-
-fessed norm or rinciple governing the transfer. 

In other, cases th matter must be left to the depart-i 
mental heads in t e public interest' 

On the basis of the is laid down y the Hon'ble Apex Court 

as discussed hereinabove, i have no heit tion to hold that there 

is no justifiable grhund to interfere wit the impugned transf'er 

order and, this bein the posi ion, the a plication is liable to 

be dismissed. 

For the reaso,sgiven •a ove, I do not find any merit iii. the 

application. It is,therefore I dismissed. No Order is passed as 

regards costs 

Copies of the.'documents 

Banerjee during heeri1ng today, 

record. 

which have een produced by r. 

may be kept in file as a part of 

17.. 	fIrs1  Sanyal submits that since 	 Ourga Puja Festi- 

val is going to be celiebrated I the last p art of Octoberth, J. 
pptcant my be perrnjtted to s ay in Caicu ta rSCh celebraions 

are overt  I have considered the submission of Mr1  Sanyal and 

Order that although the application is dism ssed WO consequentiy 

leading to the vacati4 of the I terim Orde passed, 1 direct the 

respondents to ailow the applica t to f'uncton in Calcutta till 

31st October,. 1996 a:ftr which t e applicant should join in Ne ur 
Delhi after ?ug 5ining tieaa per ru e 

B.C. Sarma) 
Fmber (A) 


