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CENTRAL 
	

TRATIVE TRIJNAL 
BENCH 

0.A No; 588 of 1996 

	

Present : Hon' ble Mr. Ju 	eS.N. Mallick, Vice-Chairman 

	

Hon'ble Mr. S. 	gupta, Administrative Member 

1. Zaida BBguIn, widow of late Sk.Phani, 
residing at 17C, Watgange• Street, Cal-23 ; 
2 • 5k .Naimuddin Than I, $ on of late Sk . Than i, 
residing at 17C, Watgange Street, Cal-23 ; 
3. Sk.Shahabuddn Phani, $10 late Sk.Phani, 
residing at 17C, Watgangel Street, Cal-23 

Applicants 

-vs.. 

I • Union of India, throuh the General 
Manager, South Eastern Ra'ilway, Garden 
Reach, Calcutta-43  
2. The F.A. & C.A.O.(Pensión), SouthEas-
tern Railway, Garden Reach, -Calcutta..43 ;. 
3 j The Chief PCrsoflnèl Oficer, S.E.. Rly., 
GRC, Calcutta 700 043 ; 
4. The Sr.Personnél Officr, S.E. Railway, 
C.R.C., Calcutta - 700 04. 

S.N.34allicka  - 

This application was originally filed by one Sk.Thani, 

the predecessor-in-interest of the present substituted applicants 

for a direction upon the respondents to release and pay the full 

amount of D.C.R.G. wrongfully withheld by them on the ground 

that his pay as Junior C1Fk was wrongly fixed on and from 

20.7.76 and as such Rs51,b40.30p were recoverable from his 10CRG 

due to over..pyment from 0.7.76 till his superannuation on 

3I;10i995; 

Respondents 

For applicants : Ms. K, Banerj. ee, Counsel 

For respondents : Mr. P.C. Saha, counsel 

Heard on : 	16.6.1998 	- 	Order or 	: 	71997 
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2. 	The facts of th case are as follows :- 

While serving a a casual Khalasi under the S.E. Railway, 

the original applicant since deceased after being selected 

through examination joiner as.,Junior Clerk w.e.f 13.4.65 under 

CE(D)/G(Vide Annexure Al). He was subsequently declared sur- 

plus by an office order 	the Chief Engineer(D) dt.21.10 .74 

and was on leave from 15.jJj..74 to 15.1.75 awaiting posting order 

and thereafter was appointed as Ferro Khalasi by the Chief Engi.. 

neer of Garden Reach Ferrr Section(Drawing) w.e.f. 14.1.75,vide 

Annexure 8, the office order dt.15.1.75). On such appointment, he 

was, however, drawing the pay drawn by him as Junior Clerk in the 

Construction Department and was given PaY }rotectiOfl. He was again 

asked to appear in the exmination for selection of Junior Clerk, 

in which he appeared undex protest on 19.7.78 and on being success-

ful, he was again posted as a Junior Clerk under the Chief Bgi-

neer(Open Line) Office at Garden Reach, Calcutta, Stores Section 

we.f 20.7.76, vide Pime*re 'C', the office order dt.19.7.1976. 

This date i.e. 20776 is a crucial date. Thereafter, the said 5k. 

Thani was promoted as a Sr. Clerk in the Open Line under Office 

Order dt.9.5.88 and 	 r0moted as Head Clerk in terms of 

Office Orders dated95.88 and 21.10.92 respectively(vide Annexures 

'D' and 'E'). On 2l.10.9,the petitioner retired on superannua-

tion and on retirement, all his dues relating to PF/GPF/Leave. 

salary/GIS/GEIS/Pebsih,cmmutaticn except MRG were paid to the 

applicant in full,on 	He was subsequently intimated by an 

office order dt.9.2.96(Ann4xure-F) that due to wrong fixation of 

PaY at the time of his rejlar promotion as Junior Clerk we.f 

20.7.76, there haI. been ovr-payment of an amount of Rs.51540.30p 

to him till his date of superannuation and that the said amount 

was to be recovered from his D.C.R.G. The original applicant was 

. .. .3 



"I. 

-3-,  

highly aggrieved 	such order dt.72.96 jM he was not intima- 

ted how such a large anotnt could be recovered from him on such 

plea after a lapse of aboit 20 years. Hence, this application. 

Before filing suh application, he gave a Lawyer's notice 

dated 28.2.96 as per Anneure 'G', which has  not been replied to 

by the respondents. 

The respondents have contested this application by filing 

a reply, where the facts alleged by the petitioner in his applica-

tion have almost been admtted. A break-up as per AnnexureR/J. has 

been annexed to the reply showing how a sum of Rs.51,540.30p 

became due from the original applicaAM as over-payment due to 

wrong fixation and as such recoverable from DRG under Rule 228 

of I.R.E.M. - Vol.1. In this connection, it is interesting to 

note that the allegation made by the original applicant in 

para-4.8 in the original aplication that after retirement the 

petitioner got all his po4_retiral dues except DMG on 2.11.95 

has not been denied by the respondents in their reply. On the 

other hand, it appears from para-4.10(c) that the allegations have 

been admitted. 
I 

The question is wIether the respondents Can recover the 

above sum of Rs.511,540.30p on the allegation that due to mistake 

in the fixation of pay of the petitioner as Junior Clerk with 

effect from 207.76, such amount became due from him as overpayment 

after a lapse of about 20 years. Mmittedly, after the petitioner 

was appointed as a Junior Clerk w.e.f.,20.7.76, he was given sub-

sequention promotion,to the post, of Sr .Clerk and Head Clerk with 

higher scales of pay. Mmit1edly, his pay was fixed in those 

higher scales giving him all benefits of Pay fixation with ani-

ssible allowances on the bais of his initial fixation of pay as 

a Junior Clerk w.'e.f. 20.76. 

. . . . .4. 
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6 • 	It has been c onlend ed by Ms .K • Baner j ee, Ld .Counsel 

appearing for the substituted applicants that in view of the 

decision of the Supreme Court, reported in (1994) 27 MC 121(Shyam 

Bahu Verma & Ors. v. Unioi of India & Ors.), the respondents can-

not make any recovery of such alleged over-payment due to vwong 

fixation of pay. In the aforesaid case, there was wrong fixation 

of pay of the Petitioners! in a higher scale while implementing 

the recommendation of the 3rd Pay Commission and the said peti-

tioners enjoyed the higher scale since 1973 for more than 10 years 

due to no fault on their part. The Supreme Court took note of 

this circumstance and held that it would only be just and proper 

not to recover any excessamount which was already paid to them. 

It has been contended by Ms.Banerjee that the original petitioner 

in the present case is stIll ona better footing than the petitio-

ners of the above reported case. Here the mistake did not arise 
while implementing the recommendation of the 3rd Pay Commissioner, 

but as alleged by the respondents, it was due to wrong fixation 

of pay of the petitioner ~hile being appointed as a Junior Clerk 

w..f. 20.7.76. Ms.Banerjee has referred to a judent of the CAT, 

Jodhir Bench, reported in 1996(1) A.T.J. 74(R.?. Sexena v. Union 

of India & Ors.). In that judgiient, the Id. Jodhpir Bench followed 

the judgnent delivered by the said Bench dt.20.9.95. passed in O.A. 

No.477 of.  1994 and also t a judgnent of the Apex Court, reported 
in 1995 S.C.C.($) 245(Sheb Ham vs. State of Haryana).i The Tn-

bunal following the aforesaid decision came to conclude that no 

recovery could be made from an employee if such over—payment was 
made due to wrong construction on the part of the administration 

and not because of any mis-representation on the part of the 

employee concerned. MS.Banrjee has also referred to adecision of 

the Allahabad Bench of the! CAT, reported in 1996(1) A.T.J. 367 

(V.N. Pandey v. Union of India & Ors.), where similar view has been 
taken: 
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The lLd.Counsel for the respondents has contended that 

in view of Rule 228 of the I.R.E.M. — Vol.1, the respondent autho-

rities are entitled torècover such over—payment. But in our view, 

Rule 228 has no manner of application to the present case. The 

aforesaid rule is applicable when F.rnotion has been erroneously 

given to a person from a wong date. In the instant case, it is 

not the case that prot on was given to the applicant from a 

wrong date due to an errOr on the part of the respondents. 

In the present case, the Petitioner was appointed as a 

Junior Clerk w,e.f. 20.716 and he was given all pay protection. 

It is also admitted that on his superannuation, all his post-reti 

ral benefits including fixation of pension etc. have been given 

to him on 2.11.95. The 14.Counsel for the respondents has drawn 

our attention to a decision of the Principal Bench of the CAT dt. 

4.995 in OA. 1548 of 1990. In the aforesaid C ase, there was wrong 

fixation of pay in terms of the Railway Services(Revised Pay)  Rules, 

1986 and it was contended there on behalf of the railway authori-

ties that due to wrong interpretation of Rule 5, there was wrong 

fixation of pay. But in the instant case, it is not the case of 

the respondents that the fixation of pay of the original applicant 

as a Junior Clerk was in violation of the relevant rules. It was a 

simple mistake even if it is accepted as such. In the above case, 

there was question of opiion etc • so as to decide which scale of 

pay the applicant in the aforesaid case retained. But such question 

does not arise here. Moreover, in para17 of the said order, the 

Learned Principal Bench has made a distinction between the mistakes 

made in making payment to an individual from a mistake made in the 

process of pay fixation necessitated by general pay revision. In 

the instant case, if we accept the respondents' version, there has 

been a mistake in making payment to the original applicant due to 

wrong fixation of pay as Junior Clerk from the initial date i.e. 
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.7.76. There was no 4uestion of pay fixation due to general 

pay revision at that t1me. Accordingly, from the materials on 

record, we are satisfid that there was no mis—representation on 

the part of the original applicant in the• • rnater of his fition 

of pay as Junior Clerk 	 The respondents allowed 

the state of affairs to continue from the aforesaid date till, the 

superannuation of the deceased applicant on 31.1O.95. Furthermore, 
before his superannuat4n, the respondents gave the applicant two 

successive promotions with hier scales of pay in the post of 

Sr.Clerk and Head Clerk Irespectively and his pay was allowed to 

be revised on the r ecomnendatjon of the Pay COmmissiOn.k  We cannot 

ignore the admitted fact that on superannuation, the respondents 

have made all payment ofretiral dues to the petitioner including 

pension except 1RG on 211.95. 

9. 	It has been conended by the Ld.Counsel for The respon... 

dents that the original applicant after giving the iLawyer's notice 

as per Annexure 'G' dated 28 .2.96 did not wait for the orders of 

the authorities and filed the 	before this Tribunal on 13.5.96 

and that as such the appllication is premature #  We are not COflvjfl 

ced by such contention as the respondents did not eare to consider 

the said lawyer' s notice ven within a period of 24 months before 

the instant original appl.catian was filed 

IO. 	In view of the above facts and circumstances on record 

and in view of the above judicial ronouncements including the 

decision of the Apex Couri as referred to above, we are of the 

view that the respondents are not entitled to recover any such 

alleged over—payment from the applicant after a lapse of 20 years 

and that too after his death during the pendency of this applica—

tion. 

IL. 	Accordingly, the instant appjicatjon must succeed and it 

is allowed. The order of te respondent authorities contained in 

....•7 



the letter dated 7.2.96 as per Annexure 'F' is quashed. The res 

pondents are directed to release the full anount of D.C.R 15* due 

to the deceased applicant to the present substituted applicants 

or their.duly.,authorised agent .,wit4n 3(three) months from the 

date of Communication of this orderl 

12. 	No oer is mad as to Costs. 

( S. Dasgupia ) 
Member(A) 

( S4. M5]ljCk ) 
Vice-Chairman 


