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Hon'bls Mr,D.Purkayasthas Judicial Member.

Han'ble Mr.G.S, Maingis Administrative Mem ere

R.K. DHARA

) ‘ Vs,

Union of Ihdia through the Gensral

Mnager»s Eastern Railuays 17y N. S, Roadr

Calcutta - 1,

The Chairmans Railway Board,.
Rail Bhawany New Delhi,

The General Menagers
Eastsemn Railyay,
17» N.S.Roady Calcutta.1,.

The Chief Personnel Officers
Eastern Railyay, '

17» N.S.Roady Calcutta-1.

FOr the applicant P ('t’.S.K.'Duttaa counsel,

VboTcK.BiSUaS’ C-Ounselo

For the raspbndents: M.R.K.De» counsgl,

Heard on ¢

Go.So mingi’
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The @pplicant is @ Land Control Officer under the Eastem

Railyay, He has filed this Spplication for quashing the entire

DA proceedings and the order of penalty dated 27.11.1995. He

has made a further prayer for a direction upon ths respondents

to digpose of his appeal with a speak ing order.
2. The @pplicant uas issued @ memo of charge shest dated 22,2.1990

which contained three articles of charges which are as under :

L

®"Article-1I
. Shri R.K.Dhara yhile working as Divisional
efr Engineer(4)/ Howrahy acted in a manner quite

unbecoming of @ Railuay servant in so

srtifically split up single works into
as to brin

financial poyer to digposg Offs by u

acts hg contrave

Service Conduct Rule 66,

ned Rusle 3.1(iii) of Railuay

far as he
parts so
g the cost of gach part yithin his
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Article-I1

shri R.,K.Dhara yhile work ing as Divisional
Engineer(4)/Houwrahy accepted a high rate for the
work of cleaning of drain and in doing so acted
fraudulently yhile justifying such high rate and
thereby failed to maintain integrity and devotion
tc duty., By the @bove acts Shri Dhara contravened
Rule 3.,1(1) & (i) of Railway Service Conduct
Rule '66.

Article-I11

_ Shri R.K.Dbhara yhile work ing as Divieional
Enginser(4)/ Eastern Railway/Howrahy propogsed and
processed as a Tender Committee Meber - a tendgr
for the work of bgautification of Ghuskara
Railyay station, While doing soy he kept both the
@pproving authority and the finance maemb gr of the
Tender Committee in dark as to his intention to
execute @ predetermined quantity of a single item
of work of supplying and fixing of glazed tiles
in so far as all endeavours yere made to conceal
& fact that it was only a single item that as
going to be operated against Schadule *B' Of the
tender, .

In doing g a high rate uas proposed and
recommended subsequen tly causing loss to the
RailUEYSo

In thisy Shri Oharay acted in a motivated manner

displaying lack of both integrity and devotion to

duty which acts are violative of Rule 3.1(i) & (ii)

of Railyay Service Conduct Ruless 1966,."
The applicant submitted his reply to the memo of charges and an
inquiry officer vas appointed who submitted his report on 30.9.1991.
th completion of the formalities of imposition of penalty on the
applicants »thé @ppellate authority i,e, Railuay Board decided to
drop the charges relating to Article nos.%1 and 3 and yith gregard
to article no.2» the applicant was ayarded the penalty of reduction
in pay by tuo stages fromk.4125/- tok.3875/- in the pay scale
of f%.3000-4500/- for & period of four years without cumulative
effect.and that yould not adversely affect the pension of the
applicant, -
3. In th.{s view of the matters this ordeér does not discuss tﬁe
Articles of Chargses no,1 and 3, |
4., The brief facts of the case are that the spplicant who is
@ scheduled caste officer was posted as a Land Control Gfficers
Eastern Railwdys Calcutta, While he was issued & charge sheet and

he submitted his reply and an inquiry officer was appointed who

held that Article of Charges 1 and 2 were proveds whereas Article

3 was partially proved., The charged off icer has submitted his

reply to the enquiry report W ich is &t annaxure- IV to the
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application,

5. Articie of Charge no,2 stﬁies that the applicant uhile.

work ing as Divisional gnginaer (4)/Hourahy accepted & high rate

for the work of cléaning of drain and in doing so acted fraudulently
uhi’le Justify ing such high rate and thereby failed to maintainp
integrity and devotion to duty by which act he contravensed Rule
3.1(1) and (ii) of ‘Railyay Service Conduct Rule 19'66. It appears
from the statement of imputations of misconduct on which the
Article of Charge is deemed to be sustainab le that 4 rates were
Spproved f‘Of cleaning the drain. It appears that the tender
committee consisting of AEN/RPH and ADRWHU‘H had drawn the minutes
which had clearly shoun the ;LOCQtions of serial nog,3 and 4 in
respect of which te high rates were @approved, Thg applicént has
@xplained in his reply against the inquiry report that the rate of
drain cleaning works uas dependent on the variance in depth» ‘the
'L being Fixeds ¥ (f being almost same., The nomenclature of ths

4 tendered works for cleaning side drains yere cleaning long drain
inéluding deweeding and picking up ballast from insidé the drain

and spreading over the track, ‘ »

6. The findings of the inquiry officer in the 2nd para of 4,5(a)

v statés that if the unit of measurement of a work ‘is "pér metre"

aﬁd the contractors are to be paid for the s&id work at "per

metre rate™ then the "rate" becomes independant of the quan tity

or volume or both of the work in gquestion @nd is not affected by
them in any ui\y._ThereFOfe‘: the COs clariricatim is not only

| absurd but '-\lsc;‘atrocious and rgvélting };0 reason, The applicant has
submitted that thésp ®s@rvations of the enquiry officer shoued

the imputations in not appreciating the tebm ical reasons were not
substantiated ands» therefores the conclugions arrived at are not
based on factual cansideration of the applicant's defence. It has
been explained by the applicant that he was not a menb ar of the
‘Tender Committee although he was the acc.pting authoritys yhereas
the enquiry officer in his report has mentioned at different places
that the applicant was @ member of the Tender Committee. The Tender
Committee comprised of Mp.A.K,Ghosals AEN/Rampurhat as the techn icil.
menb er and Shri A,K,Ghosh» ADAG. as the Finance Mmer. The applicant
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has stated that he had accepted the reﬁommmdnatims, of the Tender
Committee who had justif‘iad the rates of the louwest tenderer as
reasonab les yhereas he himself as the accep ting authority had not
justified it. The applicant has Further stated in para 6.,5.1

as follous |

"Regarding concealment and camouflages I would like
to mention that competent authority's (Sr.DEN's)
dpproval uyas taken at tnree stages (i) During
sanction of estimate (ii) Before calling limited
tender (iii) During acceptance of Tender Committee
Minutes. :

Approval of Finance Member was alsoc taken in
two stages (i) During vetting of estimate before
sanction (ii) Uuring recomendation of Tender
Commi ttee Minutes. Thus the question of keeping
dpproving authority and Financs Member in dark
d0gs NOt arise at all.n

6. The disciplinary authority i.s. the Railyay Board had decided
to impose @ penalty of reduction by two stages in his present
grade of pay for a pericd of 4 years without cumulative effect.

It was subsequen tly ‘r'educed by two stages for 2 years by the
vide its order dated 5.6.97 i.e., after the filing of the G,A,
- appellate authori4y/ The @pplicant has explained in his appeal to

- the President of India at para 4.9  that Mr.A.K.Ghosaly Assistant
Engineeb Rampurhaty, yas issued a char.ge sheet for a minor penalty
on 15.1.1990 For the samg charges of Articles 1 and 2 and the case
has been closed vide order dated 14.8.1990 with imposition of
penalty of 'censure'. Mr.,Ghosal yas a Technical Member of the
Tend.er Committee in all the four imder céases and yas a Stats
withess. In his deposition o 19.8.1991 at New Delhiy hg had

stated as folloys =

"As @ member of Tender Committeer I have to critically
dheck the table and statement, Ihave to check and
COmpare the rate quoted by the loyest tenderer with
the last accepted rate. Being a tech ical members I
have to work out tnhe rate analysig of the work to
the present market ratg basis and conpare the rates

with loyest tenderer. I have also to check the
credential and performence of the loyest tenderer.
After satisfying all these itemss we will justirfy
the rate. Although the name and nomenclature of

the work is ddenticaly but the quantity and volume
Of work were different under the PWIs. The rate
depends in the quantity and the volume of york per
metre. The nature of 80il under PWI]/Pakur is stables
- rain cuts are lesss hence volume of york is less.
Wmereas the nature of soilg under PWl/Rampurhat is
unstable and more rain cutr hence the accumulation
of silt and ballast is much more. The labour rate
at Pakur is less than Rempurhat due to nm-availabi.

' lity of labour at Rampurhat in the harvesting season.
S I have not only compared the rates of the loyest
tender with the last accepted rate but also work ed
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out @ rate analysis on local condition basis,
I was satigfied that the both rates are
. reasnable and hence recommended."
7+« UWe have heﬂrdl Nr.vS.K.Dut.ta, ieading_Nr.T.K.B isuas for the
applicant and Mr.R.K.De for the respondents.
8. The ld.counsel for the dpplicant has vehemently argued
that the applicent could not be singled out for punishment as
Mr+A,K,Ghosal yho yas @ menber of the ‘tendar conmitteo had
been let off by a punisnment of' censureﬂ
9.' "MreReKoeDer ld.counsel for tpa respmgentso submits that the
appeal preferred by the applicant befors the President of India
has been émsidare& in consultation with the U.P.S.C, @and after
obtaining their opinions redueed the penalty imposed upon the
applicents as stated above., Hencer M.De submits that there is
no merit in the applicatiom,
10. Ue 53’\/e considered the memorandum of charges issued to the
applicant) the punishment ayarded to himby the President of Ipdia
as the appsllats authority aé_ algo the sub missions made by the
. ld.counsel fFor the @pplicant as well as the respondents. O&ne
thing is clear that-the applicant w)és not a mqnbgr of the tender
committee. He had only accepted the recommendations of the
tender comitiees “whereas the enguiry off icer has stated in his
. report that he wds @ membegr of the tender committee. The U.P.S.C.
in its advice has stated -, "The Commission also hserves that a
»study of exhibits S‘u-3 an‘d S4 reveals thet thev rates quotad by
the d;if‘feroht tenderers apparently have b een typsd on the same
typewriter and in the case of t*;s-:’:: there is a spare quotation
ungigned by apy Contractors quating a rats of .10 per metre
ig algo available on records. It i\ppearé that the rates uere
‘already typed and thgreafter quotations have béen gotv signed
From the various tenderers. Thus it dppears ' tobe @ case of
pooling of tendererss suggesting @ strong possibility of payment
of higher rates. Undser the circumstances: the Commission holds
Article- II of the chdrge as proved against the charged Officer.

This shoys that this observation of the Commission is based only

on surmisgs and not supported by any independent evidence.



The very fact that M.A.K,Ghosal yas also issued & charge shest
for imposition of a minér penalty and the same was ultimately
converted into a punishment of ?censure' although he uas a
technical member of the tender committees the applicant should
not have been treated differently. It‘ would be said that yhile
accep ting the recommendations of the tender committees he did
not ?pply his mind and mechanically approved the ratss of the
tender committse. FOrvthi.s: the penalty imposed upmn the appli~-
cant @ppears harsh and should be set aside.

11. We could have strlj:gbtéuay reduced the puni\ghman t inflicted
upon the applicant to that of *censure' as yas inflicted on the
cﬁ-accused: Mr.AsK,Ghosals but in view of the successive decisions
of the Hon‘bia Suprems Courts ye refrain from doing s_o.' It has
b een held by the Hon'ble SUpremé court in Union of India vs,
parma Nanda (1989 (2) SCC 177) which has been further reiterated
in the case of V,R.Katarki vs, State of Karﬁataka & Ors, (1991 (1)
SCALE 497)s that the Cour.t or fribunal should not interfere with
the punishment inflicted by the disciplinary authority or
appellate authority. However» considering the v?sry special
facts OF the cases we are Of the opinion that ends of justice will
be met if the appellate authority is directed to rsconsider the
matter,

12, h the results the application is allowed in part, The
order of the appellate authority dated 5.6,1997 (annexure "x'

to the supplementary application)s reducing the punishment
inflicted by the disciplhary authority dated 27.11.1995» is
hereby set aside. The matter is remanded back to the appellate
authority for reconsideration of the btjnishment imbosed'upm the
epplicant) after giving him an opportunity of pargmal hearing

in view of the judgment of the Hon'ble Apex Court reported in
1986 (2) SLR 608 (Ram Chander vs. UDI & Ors,) where it has b'een
held that the appellate authority shall give a hearing to the
applicant before disposing the appeai.

13. This C. A, is disposed of. No Ofder is made as to costs,

#"Wo‘,\:\,\?ﬂ ;{'?‘?7 N : M&@L\%Q)

(GcSo l”liingi) op,U);kayastha)
Admin istrative Memer (Jqdlclal Menb er



