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: ”ENTRAL ADM;NISTRATIVE TRIBUNAL.
CALCUTTA BENCH - '

0.A. No.572|of 1996
Present : Hon’ble Mﬁ.'D.Iqukaydstha;‘Judicial‘ﬂémbef

Hon’ble Mr. G.|S.iMaingi, AdhihistrativgmMembeh o A

, : , o Sri‘$aru Gopal Mandal, S/o Late Krithibas
4 ' , - ' Manaal Dy. Shop Superintendent, -P.C.O.
II Carr1age unhder Dy.. C.M.E(L/W), in
. 8 E' Railway Wprkshop, Kharagpur,
re31d1ng at Villlage Kalipur, P.0O.
Blslnda - |P.S. - Gangajalghat,
Dlst Bankura ' : . "
|

1 - o .- Applicant’

Vs

L

i Union of India, service through the .
‘ ) _Genéral Manager, S.E. Rallways Garden
N Fea?h Calcutta -43 '

s f

. qh1ef Persohnel Officer, S.E. Rly.

B

! R Car?en Reach, alcutta-43 . S ;
3, Ghlef Mecha 1cal Englneer S.E..
ﬁallway, Garden Reach, Calcutta*43A

. Dy. Chlef Mechanical Engineer
M&P), S.E. Railway Workshop,
haﬁagpur 721301 -

Y

=

._Norkshop Personnel OffiCér; S.E.
aiqway Workshdp, Kharagpur-721301
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| .
- o ; 3 ..« Respondents .
For the Applicant = Mr. P.C ] Maity, counsel N R [
. : Mr. T.K.l Biswas, counsel ' ‘
‘ _ .

For the Respondents: Me. Chowdhury, counsel

‘ ‘ a9 045
Heard on 06.06.2000 | : : : Date of order: ,67’2000
0 R D E R
. - ' i . '
D. Purkayastha, JM ’

The appllcant | Sbri- Naru = Gopal Mandal, Dy; . Shop -
: Superlntendent under Dy. E C;M;E; ' (LYw), in S.E. Réilway;
:iKharangr'had.challenged fhe-validity of'the impugneq order '6f
,compulsory retlrement on éhe apblibaﬁt Féom«ser;iCe with effeGﬁ_

'~'fr0m 13 9. 94 on the ba51s 01 ‘the chargesheet filed-againsthim
, | o7 _

J Afnexure AL’ to the application -
“alleging 1thatl Shri Mandél during the period of his work from-

13.7.1993 fo 29 12. 1993 rémalnedlabveﬁt from duty which amounts -

K

_ uct andfwas very, 1rregular in |the attendancev;during'

.




e |
the period from 31.1.92 to 12.7.93.: He'a9a°1ed 45 LAP, 26 days
LHAP and 111 days LWP. According to the ép licant, the énquiry
proceeding conducted by the enéuiry officer was not in
4accordance with the law and the charge ha not - been’ proved

‘againét the applicaﬁt on tﬁe Easis of | the enquiry report

submitted by the enquiry officer on 17.7.1994, Annexure ’A/3’

- to the application. It is stated by the‘applicant that the

enquiry officer took extraneous matter of consideration which
was not subject matter of the chargesheet and the enquiry
officer took into consideration the ‘fact which. are not
mentioned in the .chérgesheet.' Therefore, the applicant has
been-seriously prejudiced duriné the enquiry conducted” by the
enquiry officer. The diséiplihary authority on receipt of the

report of the enquiry officeﬁ forwarded the same to the

.

applicant for making representation within 15 days from the
date of the receipt of the letter vide letter dated 17.7.94,
Annexure “A/3” to the application. AccordingIL the. applicant

submitted representation on 13.9,94, Annexure [A/5° against the

enquiry report; Thereafter the.diéciplinéry authority i.e.,

»

Dy. CPM (P&M), S. E. Railway,‘Khakagpur by la letter dated

13.9.94 (Annexure ’A/5”) issued'orqer of remgval from service‘

.with immediate effect with full compassionate alllowance (2/3 of

pension) as a specia}'case without gratuity. Feeling aggrieved

by and dissatisfied with the order of removall the applicant

made an appeal to the Chief Project Manager) S.E. Railway,

Kharagpur on 14.9.94, Annexure ’A/6’ to the application against

the order of punishment. Thereafter Dy. | Cﬂief Mechanical

T

Engineer (M&P) by a letter dated 12.11.94,
intimated.the applicant that after careful consiLerétion of the
appeal dated 14.9.94 the appéllate authority has!| modified the
punishment of removal from service with effect firom 13.9.94 to
ﬁét of compulsory retirement w.e.f. 13.9.94 ¢

oﬁ humanitarian

grounds. Thereafter the applicant preferred a review

Annexure “A/67



.“attendance sheet placed in the'D.A. case.

‘proceedings of the eénquiry it ig submitted t

- _,3._:

application before the authoritx bx a lette

+

r| dated 30.11.94,

Annexure “A/7” to the application and that review application.

has also been rejected by the authority by| a letter dated

16;05.1995, Annéxure ’A/8° to the épplicatio
by the applicant that thevalleg&tion made
could not be proved by the Department in ac
rule and proééduge aaopted by “the - resp
departmental procgeding and for %warding
gpplicant; The Aapplicants>: contends
aisciplinary.procgedings'are viblative of t
principle of natural justice. It is a
applicant'that fhe impugned ordér of punishm

order of appellate authority and revisi

> 1 - .. .
devoid of reason and are not sustainable in

nl It is contended
in the chargesheet
cordance with the
ohdents for holding

punishment on the

~ that the  entire

he D&A Rules and ‘
liso stated by the
ent as well as the
onal' authority are

law and they are

arbitrary and discriminatéry And, therefore, those are bad in

law and liable to be quashed.

allegation brought by the épplicant.in'this

- 2. ' "The respondents filed written reply denying the.

application against

_the disciplinary authority as 'well as the appellate éuthority.

It is stated that the applicant was in the habit -of absenting

himself wunauthorisedly from the ¢aie of his|appointment as per

t
i

Fhe applicant being

a senior supervisor and being in occupation of the Railway

quarters his departure' from the headquafters without prior

’ 1

approval is considered as a serious offence

major penalty chargesheet Was Eissued vi

and ~ accordingly,

de letter 11.2.94,

Annexure *A/17 . After issue of the chargesheet the enquiry

officer conducted the enﬁuiry on 22
respectively and submitted his. finding on 14
the enquiry report was 'alsé %erved upo
25.7.94. As regards his allegati;n regardin

given to him after conclusion of each day’s

? +

.3.94 and 13.5.94
.7.94. A copy of
P' the applicant on
g non-furnishing of

hat the same were

enquiry and also no




assurance was given By the dispiplinary-Juthority. So; as per
Railway Board’s decision the;enquiry reporit has been furnished
to the apblicant and ‘after giving aﬁ obportunity of
representation to the charged Railway sérvaﬁt against the
finding of the enduiry officer, the reasons for disagreement

with the findings of the inquiry officer, can be communicated

in the final order of punighment, in such cases,.the punished
Railway servant can appropriéteLy challenge the conclusion of
the disciplinary authority fhroygh an a}p al and that érder of
punishment dated 13.9.94 is at Anhexure ’a/5’ to the
" application. The-applicani had preferrgd an appeal against the
order of punishment. So, fihdings of-the Inquiry Officer-were
furnisheé to the applicant fand the disgiplinary autﬁority
passed his final order on 13.9.94, ﬁnLexure *A/5° to the
épplicafion removing him fromiservice with |full éompassionate
allowance (?/3 of pension) as a-spéciaf case without gratuity.

- The applicant also preferred an appeal on| 14.9.94 (Annexure

"A/6’) to the Chief Project Manager, Appellate Authority in
_this case and the Chief Project Officer after' gi&ing personal
. hearing to .the appliéant ahdiaf%er perusing full‘ﬁ&A case has
passed a reasoned and speaginé éréer 0N 6.11.94 duly
highlighting »the points to come. fd the concldsidﬁ an& the
respondents pré@uced the‘aforeéaia speakiﬁg order at the time
of hearing and the appellate authority COnsidered all aspects
which will be_ evident from fhei decision ‘of'-reduging the,
puniéhment of removal to that of compullsory retirement on
humanitarian ground and as such thé'said punishment should no£
be alleged .as harsh _and‘ gispréportionate aﬁd his review

application is also .rejected after 'due considération of all the

. . S
maferials. Therefore, the appricaqion is devgid of merit and

/liable to be dismissed. '

3. Learned advocate of the applicant contendéd before us

that the respondent§ acted illegaliy and passt the punishment




!
4
I
|
3
i

order without afﬂordiﬁg reasondblé oppor

" the D&A proceedﬂng was duly
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/
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immédiate.effect vide
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féspect of ‘award = of

h the applicant in
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D&A .pkoceeding ‘has
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5.94 respectively'and,i
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Uiry report which has
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ld_thgt_the-applicaht
»beribd:%roﬁ 31.1.92
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.not. The respondents could not produce any ‘record to show that ' ‘.

12.7.93.  If the leave is sanctioned y the authority,
thereafter it cannot be said by the respondents that the

the leave was .not sanctioned for the perfiod from 31.1.92 to f
applicant remained in unauthofised absence from duty. Order of !

\

sanctioning leave for the period from 31.1.92 to 12.7.93 itself {
implies that his absence was sdnctionéd by |the authority. So}

-

we find that findings made by the disciplinary authority that
"1, however, do. not agree with the findings of Enquiry Officer g
that he 'was not responsible for unauthorised absende. ‘Absenoe

is only treated as authorised, only- when- the competent

authority sanctions the peribd of absence as regularised leave.

The mere intimation, as in this instance case is, therefore,

cannot be deemed as authorised absence.” It is not clear from

the findiﬁgs of the enquiry officer [as well as from the’
disciplinary authority whether the applicant remained absence

without any reasonable cogent reason. |If he remained absent

Vunauthorisedly, willfully aﬁd without a 9 sufficient eause,’
such unauthorised abseace amounts té misconduct. We find that
there 1is no fihdings that * the applicant  remained in
unauthorised absence willfully aﬁd without intimation to the
authority. Thereby no finding has been nade 'agdinST the
applicant that sdch’ absence amounts [to misconduct. The
»respondenfs must reach to the clear| cut findings before
imposition of bgnishment‘ oh the ‘appiicant that hé'remained
unauthorised absence wilfullyfand without any reasonable cause
and such unauthorised absence amounts to misconduct. In the

- absence .of such finding it cannot be saild to be unbecoming of

the the Railway servant due to absende from dufy.. We are of

the view that in the absence of such firdings it cannot be said

p : !

- - - N 04. ’ '
that the disciplinary authority had applied his mind to the
facts for the purpose of imposition of @unishﬁent as awarded in

L |
this case holding the disciplinary proceeding against him on’

|
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|
|
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the basis of the allegation that he remained unauthorised

“absent from duty.. The allegation of charge must be broqght

.within the ambit of misconduct.. We find that ingredient has

not been considered by the disciplinafy authority and we. are of

the view that in the absence of sich findings the order of the

authority dated 13.9.94 is not sustainab

le. So, w1thout

entering into ‘the other poiptsj we are of the view that thel

order of the disciplinary authority dated

13.9.94, 'énnexure

’A/5> to the application, which was affirmed by the appellate

authority on appeal preferred by the' applidant is also not

sustainable and therefore, we 'are of the vi

order of punishment is liable to be quashed.

1

5.0 In view of the aforesaid circumstanc
order  of disciplinary authoﬁity dated

~subséquent orders, i.e., order .of the appell

reviewing authority COmmunicéted to the ap

dated 16.5.95, Annexure *A/8” to the applica

ew that the instant

ls we set aside the
13.9.94 and all
ate authority and

plicant vide letter

rion are diahleMie”

ﬂ/ﬂvvw ony

Qe Lashed: However, we are sendlng back

authority to consider all the facts as obser
caée and come to a fresh flndlng on the b
report and representatlon aga1nst the the en
by the applicant and the épplicant shou
service forthwith. We also difect following
the Hon’ble Supreme éourt ih the case

Transport Corporatién & Ors. ,vsl Bhagwa

reported in 2000(2)A.T.J.

!

to the_disciplinary
ved by us in. this
asis of the enquiry
quiry report filea
Id be reinsfated in
the judgment of
of U.P. State Road

ti Prasad Pathak,

167 that the Fppllcant should be

paid back wages at the rate of 25r of the ar&ears of pay and

salary  from the the date of removal ‘Fill “the date of

feinstatement. With this obsefvation thL application is

t
allowed. No cost.

MEMBER (A)

M’

(D. Pu yastha)

MEMBER (J)




