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| | ORDER
PER_MRJUSTICE GoL. GUPTA, VC

This is an epplication under Section 27 of the Administrative
Tribunal.ﬂct, 1985 Qhéreby the applicantopraysrfdp execution of the
order dated 23-8=1999 passed in U.A. 90 of 19960A
ée‘ Tﬁe rplevant‘FaétéiaAﬁkhﬁ 196 applicants filed O.Ae on
17-1-19§6 seek ing declaretion that the Fitters in RF1I are entitl ed _
to be upgreded from the skilled grade to the highly Silled grade
on the basis of the policy decision of Governmment of Indis, clarified-‘
vide,éubsaqueni order and‘upheld in the judgement datéd 4»12«198§ in -
TA No.1369 of 1986 (Chiranjit Kanungo and Ors = Versus = Union of
Indie & Crs.) and slso the judgement dated 22.8.94 in 0.A.923 of 1990
(Burgapada Mukherjee & Ors = Versus -'Uhibn of Tndia & Urs.) with
congaquential benef its. The O.A. was paéisted by'ﬂwe fespdnﬁents by
Piling reply and ultimately the fribunal decided the case on 23~8=99,

The operetive part of the order ies reproducad hereinunder s=-

"In the result, the O.A. is alloyed and the
respondente are directed to conesider the
promotions of the applicants in the Fitter

- skilled grade in the RFI againet the upgraded
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poatg in highsr catégory on the basis of autho~
rised strength as s&nctioned by the Ministry of
Defence under their order dated 15-10=84 and
clarif ied subsequently by the order deted 13.4.85,
within 4(four) months From the dete of communica=
tion of this order. We also make it clear that
if some oF.the applicente have alresady retired
or otheruise cessed to 53 in service on account
of death etc., the service benef its shzll bs
extended to them and to their legal heirs in
appropriate cases as per extant rules with all
consequéntial benef its.

We pass Mo order as to costef.

3o - In the reply the respondents' case is that, they have imple~
mented the order of the Tribunal and that ibe épplicants could mt
be given benef it of the higher scale as th;y did nmot come within the
authorised stremth of the employses on the relevant dats i.e.
15=10=1984. "It is stated that it wass not the direction of the
Tribunal to give promotion ageinst 21t available postss

4o . e have heerd Ld. Counsel for the psrtiss end perused the
documents placed on records It mey be pointed out that the applicent e.
hed alec filed cp(c)'a of 2000 in the same matter alleging that the
respondents did not implement the ordér of the Tribunel yhich wase
 decided vide order dated 21=12=2001 vherein it was clsarly held thet
the respondsnts have not yiolated the order of the Tribunal end. they .

- have mt commitied contempt of the order of the Court.

S It is relevant to state thatiargumqnts had been heard on the
instant M.Ae also along with CP(C) 4 of 2000 on 14-6-2ﬁ02, th
insdvertently the particulers of the MA yere ot manfioned in the
order dated 21~12-2001 and therefors, ths MA wes ot treatad as

disposed of, and it has been lieted again befores use

6o Mre De, Ld. Counsel for the applicants made the same conten=
tions uhicé were made when the metter wes heard along yith CP(C) 4
of 2000. Relying on the case reported in 1992 SCC L&S (Ashok Bouda

and.Anr. - Versus = State of Ksrnataka), he submitted that thg
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‘evidant that no nau point has been raised in the MA, All the poxnts

" give promotion to the applicants of 0.A, 90 of 1996,

-n3m

applicants must be given the benef it of éhe order of the Tribunél ‘
dated 23-8-1999, |

7 - On the octhar hand Mr. Banerjee, Ld. Counsel for the respoh—~
dents contandad that the Court has elresdy dacidad all the points
rzised in the order datad 21=12=2001 and the-application should bq

dlsmissede

8. We have given the matter our fhoughtful consiﬂezation. It is:

which have besn raised in the MA havae alpeady baen considered by us L.
; ‘ 4
in the order d ated 21=-12-2001. s

C -

9. OA 90 of 1996 was d isposed of on the basis of the direction
givan in the earlier casse. The relevant portion of the order dated

4=12-1989 passed in TA 1369/86 is reproduced hersinundar 3-

"We, therefors, 2lloy TA 1369 of 1986 with a dirsction
to the respondents to consider the case of the appli-
cants for promotion on the basis of the authorised
strength @s clarified in Annaxure-C yithin 90 days -
from dates Thers is mo order #s to costs®,

It is obvious that the respondents wers directed to consider
the case of the wrkmen for their promotlon on ﬁha basis of the

author;seﬁ strength., R similar direction yas given in the‘order

dated 23-8=1999 in 0.A. 90 of 1996,

10. In the order dated 23-8-1999 the diraction was that the res=
ﬁondents would considar the cese of the applicants for prﬁmotien and
if eligible, they shall be entitled to be promoted in the-higher
grades. It cannot be accepted that there ws positive direction to

The raspandent

authorit iss yere required -to considar the eass oF the epolicente for
promo tion keeping in visu the authorised strength as sanctioned by

the'ministry of Defence under their crder datsd 15-10=1984 and

clarif isd vide ordei dated 19-4-1985. It ie ecignificant to point oqt

that t;ﬁ/lnibunal had directed that the service benef its wuld be
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extended to all the psrsons who had retired or otheruyise csaéud o
be in service on account of deaths The use of word ‘applicants; in
the order obviously meant workmen because the Tribunal had given
directicns to give benefit of the order to all the eligible Fitters
eV eh tﬁough they had expifed or retired and théy Wers also'toéébg@‘v '
given prométion on the basis df the suthorised stremgth. If as par-
the authorised strenqgth oz;: a particular dats the persons' sanior to
the applicants were entitled to promotion in the highar grades, thé
epplicants canmot claim promotion from the same date. The res.ponc- '
dents cannot be compellsd to qive promotion to the workmen st a
par‘ticular time in excess of the authorised strength. It was never
the intsntion of the Tribunal to grant promotion to 196 applibants,

uhafever. may be the circumstances,

11, As to the case relied upon by Mr. De it may be pointed out

that their Lordships had passed the order in the peculisr circume

stancas of the cass. The fact situation in that cese was that the

two peatitiocners had apbaarcd in ths exenination and intervdew, but
they wers not sel-ected and the persons who got highsr marks in
written test and interview wers g'iven@ntnent. Tha‘contentjon

of the applicants in the case was that ;.he Rules provided 33.3% marks
for Vive=Wcs whsress a Suprsme Court decision hed laid down that
thers could not be more than 15% marks for intervieuw. Theix Lorde
ships noticed that if 15‘;% niarks uerevkap‘t for intervisuw, _;thga pati~
tioners wuld have been selected in preference to some ct‘;{:‘hé t‘:andi-.
dates who had baen giva_n appo intment es they had got highezt 'rhajrks

in uritten test. The Ruling doss mot assist the applicants.

12¢ Consequently, Ln'e do ot find any cess in fawur of the

applicants. The application is dismissed. No order as to@sta.
s nl /Qﬁﬂ@‘ '
Menber (A) ©32102— : Vice=Chaimer '
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