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 Present : HON'BLE MR, O, PURKAYASTHA,

SUDHANG SHU KR, TALUKDAR

¥s,

1. Union of India
servicu through the
“ General Manager,
k _ ' €. Rly, Calcutta.

2, Chief Accounts Officer (Admn),
E. Rly, 17, N.S. Road,
Calcutta,

3. Sr, Divl, Accounts Offlcer

E. Rly, Sealdah Oivn,
Sealdah,
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For Applicent : 0, B.‘Mukherjee, Counssel.

K For Respondents : M, P.K, Argra, Counsel,

Heard on : 17,1.1997. Date of QOrder :
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‘The applicantf by an application under Sec, 19 of

Act, 1985 approached this Tribunal for having a direction

the respondents to cancel and/or set aside the impugned OLder
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the CAT

upon

dated 9,2,1994, 21,3,1995 and 30,3.1995,as sat out in Anqjxure

'A-B' to the application, and also for a dlrectlon upon tA

dens to cancel or modify the Order dt. 5,1.1993 treating

pay of the applicant at Rs. 1440/~ w.e,f, 27,9.89 and nex

¢ V\%Ll «9,91 at R, 1600/~ .instead of proforma fixation, and als
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e reSponf
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as actual

L
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ment at fs, 1480/~ u.a.F 27,9,89 with usual actual 1ncrement on

|
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a direction on them to pay the arrear balance fixation along with
all other admissible allowances thereof and consequentiia)l benefits,

2,

The case O6f the applicant is thate

|

) {

While he was holding the post of 'Junior Accounts Assis-

a disciplinary proceeding was star ted against him, A charge-
sheet was issued on 17,8,88 and inquiry Officer was ap

tant'

pointed to

hold inquiry against the alleged charges levslled against him
by the disciplinary authority, ODuring the pendency of

the proceed-
one Junior &6°therapplicant was promoted to the o

ings,

ost of
Accounts fssistant on 27,9,1989 However, after holding the

~departmental inquiry, the Enquiry Officer did not find jany

materlal to hold him qu1lty of the charges and by an Or

der
dated 28 4,1992 (Annexure 'A-]

to the application) the|discipl i-

Rary authority conveyed the applicant about the report of the
£.0, Thereafter,

the applicant filed s reply to the ?eport &

Flndln.s before the disciplinary authority and aFter anslderlhg
- the entire facts and circumstances of the case on merit fthe
disciplinary authority exonerated the applicant from the%charges
Thereafter, as per contentiaon oFJth
applicant, the respondents had considerad his case of pfaﬁotion-

levelled against him,

and issued QOrder accordingly on 5,1 1993, vide Annexure HA 6' to
the application, Since the gctusl benefit of promotion &as glven

13
only with effect From 30.12,1992,

the date of holding hlgher

r83p0n81b111ty, instead of 27,9,1989, the applicant had J;ﬁed‘ﬁé R
a8 I'epresentation before the eppropriaste autherity for getklng ifﬁ'
relief, The applicant had also Flled an 9ppllﬂatlon before the
Financial Adviser and Chief Accounts Officer on 18th Augu

t, 1994,
vide Annexure 'A-7' tg the application,

The applicant accordingly
Wwas conveyed by the Tespondenés by 2 letter dated 30,3 1995, &2
ky copy of which anpnexed as '"A-B8' to the application, the\

"as advised by CAO/Admn vide his lett

under ref, you are hereby informed that your cass is to be

decision
to the effect that -

\U

r

de cided
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in the light of Rly Bdt's instruétion.dt. 21,9.1988 communicated

vide CPO/CCC's Si; No, 198/88 where there is no provision for
payment of such arrears," ,
Being sggrieved thereby, the instant spplicstion has

been filed with the prayer ss mentioned hereinbefore,

3, The case of the applicant has been resisted byl the rail.

| .
- w8y authorities by filing a reply, wherein they have, inter alia,

stated that - the application is not maintainahle and it is

i

: i
barred by limitation, It is the further stand of the r%spondants
, ‘ N
that the claimant is not entitled to get any arrear of sslary

as stated in the petition in view of the Board's direct%on men~
‘ ]

tioned above, theraby, they have prayed for dismissal of the

spplication since it is devoid of merit,

4, I have gone through the submission made by the 'learned

i

sdvocates for both the parties, Ouring hearing, Mr, Mu%herjee

has a$sailed-thatathe claim of the applicant is entertainable and

sustaingble in viey of the Judgement of the Hon'ble Apeﬁ

Court

in the case of - Union of Indis Vs, K,V, Janakiraman,—rq@orted in

. ;
1991 SCSL] Vol,15 203, particularly, he invited my attention to
. : |

oo |

Para 26 of the said Judgement, yhich runs as follous.
Teeslle are, therefore, broadly in agreement uit% the
Pinding of the Tribunsl that uyhen an emplovee is
completely exonerated meaning thereby that he hs not
Found blameworthy in therleast and is nmot visited with
the penalty even of censure, he has to be niven the
benefit of the salary of the higher post along|uith
the other benefits from the date on which he would have

normally been Promoted but for the disciplinary/criminal
proceedings,,," ‘ .

Mre Mookerjee, therefore, submits that the disciplinary pr oceeding

alleged to have been drawn agsinst the applicant could not be

substantiated by the department on merit, The applicamti

was fully

|
exonerated from the charges levelled against him and, admittedly,

during the pendsncy of the departmental proceedings befor

Contd, ...
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inquiry authority, one junior officer was promoted to the post
of Accounts Assistant ignoring the seniority of the applicant,
He submits that reasons for denail of benef it of promotion from

due dats i.e, 27,9,89 when his junior was promoted are not

swﬁatantiable in view of the provisions laid douwn by~tﬁe Hon'ble
Apex Court, thereby, the spplicant is entitled to get full
salary benefits from the date of actual promotion i.e, 27,9,89
and not from the date of assumption of the charge in the

promotion post as fixed by the authority as per Annexure 'A-5'

to the application,

5. Contrarily, the 1d, advocate Mr, P,K, Arora, appearing
for the respondents submits that the railuay Board Circular was
issued after taking into consideration of the Hon'ble Apex Court's

Judgement in said Jankiraman's case supra and said the Railuay

Board's decision came into effsct w,8,f, 21,1,1993 whilf the

case of the applicant relates prior to that date apd théreby;

his case was considered in the light of the Rly, Board's instruc-
tion dated 21,9,1988 and, as such, he is not entitled t% any
arrear pay and allowances in view of the Board's Circular dated
21.1,1993 as contained in Annexure 'R-3' to the reply. Mr,

Arora also drawn my attention to para 3,5 of the said Circular

the relevant portion of which runs as follous :-

"oosIn case his junior in the selection panel}/
suitability list gets promoted before the diécipli-
nary proceedings/court proceedings are finalised,

he should be promoted by reverting the junior-most
person if necessary, and his pay on promotion should
be fixed by allowing the intervening period during
which he could not be promoted due to suspension etc,
to be counted for increment in the higher qrads,

Such benefit of proforma fixation of pay in the

higher grade should also be given to such a per son

if he is junior most and it could be clarified that
but for his suspension ete, he would have been promo-
-ted to the higher grade, Houwsver, whether the Railuay

\\ servant concerned will be entitled to any arrears of
\\ pay for the period of notional promotion proceeding
<\ the date of actual promotion, and if so to what extent,

will be decided by the promotion authomity bﬁltaking
Contd,..P/S,
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into consideration all the facts and circumsthnces:
of the disciplinary proceeding/criminal proee%ution.
where the authority denies arrears of salary or part

| _ of it, it will record its reasons for doing sb, It is
{ not possible to anticipate and anumersts exhgustively
| all the circumstancss under which such denials of

; arrears of sglary or part of it bscome necessary,
However, there may be| cases yhere the proceedings,
whether disciplinary or criminal, are, for ex%mple

| delayed at the instance of the employese or the

| Clearsnce of the discliplinary proceedings or acquittal
[ in the criminal proceedings is with bensfit of doubt

: or on account of non-évailability of evidencse |due to
the acts attributable|to the employses stc, These are

: only some of the circumstances where such denial can
ﬁ be justified,,," | |

: 6. Referring to the said|decision of the Railway

* 1d, Advocate, Mr, Arora submits

Board, the

that the applicant is not entitled

: ' to get arrears since it is not admissible as pef prevailing Rly,

ﬁ Board's instruction, Another polint raised by the 1d, AdvVocate for

! the respondents that the Single L
| .

|anch should not decide this case

‘ since question of promotion is ihvolved in this case andthe
I .

' case should be referred to the D?vision Bench for proper jadjudi-

. cation of claim of the applicantl

7. In view of the divergent arguments advanced by jthe 1d,

Counsel for both the parties, 1 qirst teke up the questio

n of

jurisdiction as raised by Mp, Aréra in this case, 1 havs gone

| | L
through the Order dated 3.10.1993 and 1t is found that the matter

has been referred to the Single Bench for adjudication ai&c@

subject matter of this cass relaJas to the Single Bench, "b}éovar,

v

it is found that the applicant had already been promoted ¢t

)y the
department v,e,f, 27,.9,1989 i.s, Fn due date of p:Omotion as

Claimed, which was withhsld by thL deptt, dus to pendency

of the

departmental proceeding, 3o, qusstion of promotion is nor at all
h

involved in this case for decisiol. In the instant case, jas

appears from the application as u%ll as the written Statement,
i .

| .
| %§>///ﬂ the dispute arose regarding the date of fixation of pay on| promotion
I\
BN

Contd, ..P/6,
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Q ‘ :
% of the applicant. According to the spplicant he is entitled to
4 | |
f get the back salsry as arrears from the date of promotion w,8.f,

27.9,1989 and according to the reSpondents, the applicar

N
t is entit-
a -led to qgset beck salary

wee,f, the dats of actual assump

tion of
charge and not from the dats of 'actual order of promotio
| . . :

n, thareby,

I find no cogent rsason to holdlthat Single Bengh has no juris-

diction to hear the case as pOlnth aut by M, Arora and, as such,

h that plea is r938cted %
- N \ |
8. The nsxt question comes up for cons ideration as to whether

| the applicant is entitlsd to gatlarrsars of sélary From;gne date
of promotion or from the date ofiactual assumption of the

ﬁ . as raised by the 1d, advocats Mr{ Arora befors me,
i . .

. charge

I have gone
W through the said Judgement of the Hon'ble Apex Court rendared in

»

the case of - K,V, Jankiraman and I find that in that case the
_ Hon'ble Apex Court had clearly emphasissd that uhars the 8mployes
|

concernad is Complately exonerated from the charge, he be glven

1 _
salary of higher post along with pther benefits from theﬁqate;df
| his actual promotion, Howevar,'itiuas further observaed tha

t-
this rule is not applicable in caées‘&here the acauittal was on
| benefit of doubt or on technical grounds or if he delayed the
ﬁ

procesdings, under such circumstancss the authorlty concerned will
| decide whether tha -employse at all dessrves any salary for|the
% intervening perjod and if he does, to uhat extent, In thelinstant

case admittedly promotion was glven on dus date when his ju
i

nior

was promotad supersesding the senzority of the applicant dua to

pendency of the procesding before the authority,

| | ‘,

i 9, In the instantucase it is not the stand of the respondants
ﬁ

that the applicant was not fully 8xonerated From the charges
1
|

levalled against him or the applicant is faulty for delay in

- the

E atter of conclusion Enquiry. It is clear From the Board'silettar
i |

P ;

j
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that the authority has been delegated with the power to determine

the question of payment of salary for the intervsning per

the contingencies viz, uwhere the proceedings, whether dis

or criminal are delayesd at the instance of the employes ¢

iod under

ciplinary

Jr the
|

clearance in the disc. procsedings or acquittal in the ctfiminal

proceedings is with bEnafit of doubt ol on account of non~avajila-

bility of evidence due to tie acts attributable to the amployae

concernsad, where such denial can;be justified, But in the instant

case, none of the said conting/ﬁfles is found to exist ag

ainst the

applicant rather he is found tisdhads been completaly exonerated by

o~

the disciplinary authority after’ considering the Findinqs of the

report of the Enquiry Authorlty. Therefors, the concerned employes

is entitled to get the benefit of salary from the date of promotion

because the principls of no work, no pay cannot be app11eq when

the employes concernad or delinquant officer cannot be'bfamed

for delay of the procesdings or for any other reasons mentioned above

h

10, The case of - K,\. Jankiraman was decidsd by the Hon'ble

Apex Court on 27,8, 1991, Recently, the same Hon'ble Couré had decided

another case as reported in 1996(3) SCC L&S 259 (Sudha Shr ivastava

(Smt) Vs, Comptroller & auditor General of India),In tha

said Judge-

ment Their Lordships held that - "the Sealed cover will ﬂave to be

opened and if it transgpires that he was fit for promotio

then he is

to bs deemed to have besn promotad to the post of Accountant General

(Grade II) in the pay scale of Rs. 2257-2500 and, thereafter, he is

(Grade 1) in the highsr scale of. Rs, 2500-2750,", 1In the
question of detarmining promotiok did not arise since the

had already been promoted on dus. date of his promotion as

3lso to be considered for promotﬁon to the post of Accountant Gensral

instant case,
applicant
claimed by

the applicant, Therefore I do not find any )ustlf1cation on the part

of the Rly, Authorlties denlal of benefits as claimed by t

he applicant

on the basis of Rly.Clrculars/1n§truct1ans issued thereof as relied

upo

n by them,




11, After having considered the.facts and circumstan&
the case I am of the view that the applicant is ontitlad:

the bsnefit of salary from the date of his actual promotion

Page-8

es of

to gst

we@,f. 27,9,1989 uith arrears salary and allowances, if not paid

at all., Accordingly, the Petition is allowed, The letter
dated 9,2,1994, 21,3,1995 and 30,3,95 (Annexurss 'RE') an
letter dated 5,1,1993 (Annexura 'AS! ) are haréby quashed

set aside, I direct the respondents to refix the salary o

applicant as claimed in the petition within a period of 3

from the date of communication of this Order, No order i

as regards costs,

( o, Purkaygg

Mamber (1)
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months
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