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Present : H0N'LE MR. D, PURkAYJASTHA, JUDICIAL MEMBE, 

SUDHANCSHU KR, TALUKOAR 

pplicert. 

Vs, 

1. Union of India 
servicij  throu9h the 
Ceneral Manager, 
E Rly, Calcutta, 

2. Chief Accounts Officer (Admn), 
E. Rly, 17, N.S. Road, 
Calcutta. 

3, Sr, Dlvi, Accounts Officer, 
E. Rly, Sealdah Ojvn, 
Sealdah, 

Respondents, 

For 'applicant : Mr, B. Ilukherjee, Counsel. 

For Respondents : Mr. P.K. Arora, Counsel. 

Heard on : 17.1.1997. 	 Date of Order : 17,1,1997. 

0 R D E R 

The applicantJ by an aoplication under Sec, 19 of the CAT 

Act, 1985 approached this Tribunal for havinq a direction upon 

the respondents to cancel and/or set 8sjdo the impuqned 4der 

dated 9,2,1994, 21,3.1995 and 30.3,1995,as set out in AnnJ 
I  xure 

'A-.B' to the application, and also for a direction upon te respon-. 

denb to cancel or modify the Order dt, 5.1.1993 treatin9 as actual 

pay of the applicant at Rs, 1440/ w,,f.' 27,9.89 and next, incre— 

/ ment at Rs. 1480/— u,e,f, 27,9,89 with usual actual increment on 

\1.9.91 at Rs. 1600/_ instead of proform5  fixation, and als for 
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a direction on them to pay the arrear balance f'ixatjo ll 
n along with 

all other admissible allowances thereof and consequenlial benefits. 

2. 	The case çf the applicant is that- 

While he was holding the post of 'J;unibr Accounts 4ssj5 

tent' a disciplinary proceeding was started against hitn, A charge 

sheet was issued on 17,8.88 and inquiry Officer was appointed to 

hold inquiry against the alleged charges levelled against him 

by the disciplinary authority, During the pendency of the proceed... 

ings, one Junior itdtIaorappljcant was promoted to the post of 

Iccounts issistant on 27.9,1989. However, after holding the 

departmental inquiry, the Enquiry Officer did not find ~any 

material to hold him guilty of the charges and by an Order 

dated 28,4,1992 (Annexure 'A-l' to the apnlicatj.on) the discipli-

nary authority convoyed the applicant about the report OP the 

E.O. Thereafter, the applicant filed a reply to the Report & 

Findin,is before the disciplinary authority and after cnsidrjng 

the entire facts and circumstances of the case on merit the 

disciplinary authority exonerated the applicant from the charges 

levelled against him. Thereafter, as per contention of the 

applicant, the respondents had considered his case of prrnoti'on 

and jSSUed Order accordingly on 5.1, 1993, vide Rnnexure 	to 

the application, Since the actual benefit of promotion as given 

il k 
only with effect from 30.12,1992, the date of holding hidher 

y responsibility instead of 27.9.1989, the applicant had PiIC41 d 
a representation before 

the appropriate authority for gatjng 

relief, The applicant had also filed an application bePoe the 

Fiflnj81 Adviser and Chief' Accounts Officer on 18th Augut, 1994, 

vide Annexue 'A-?' to the 5pplicatjon. The applicant accordinoly 

was conveyed by the respondents by a letter dated 30.3.19 1 5 

copy of which annexed as 'A_B' to the 5pnhication, the decision 

to the effect that- "As advised by CAO/Admn vide his lettr 

under ref, you are hereby informed that your case is to be decided 
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in 	the light of Rly Bde5 instruction .dt0 21.9,1988 comm Ljnjcated 

Vide CPO/CCC's 51; No, 198/68 where there is no provjsiion for 

payment of such arrears 9 

Being aggrieved thereby, the instant application has 

been filed with the prayer as mentioned hereinhefore, 

3, 	The case of'.the applicant has been resisted by the rei1 

way authorities by Plljg a reply,wherejn they hve, iter a1i, 

stated that 	the application is not maintainable and i is 

barred by limitation. 	It is the further stand of the rspondentg 

that the claimant is not entitled to get any arrear of salary 

as stated in the petition in View of the Eoard's direction men 

tioned above, thereby, they have prayed for dismissal of the 

application since it is devoid of merit. 

4. 	I have gone through the submission made by the learne d 

advocates for both the parties. During hearing, Mr. Mu4herjee 

has 	5iidth4tethe claim of the applicant is entertajnable and 

sustainable in view of the Judgement of the Hon'ble Ape~111 Court 

in the case of - Union of India Vs. K.V. Janekiramsn,reorted in 

1991 SCSLJ Vol.15 2 0 9 'particular1y, he invited my attention to 

Pare 26 of the said Judgement which runs as follows 

U...We are, therefore, broadly in agreement with the 
finding of the Tribunal that when an employee is 
completely exonerated meanin thereby that he is not 
found blameworthy in tierl.east and is not visiod with 
the penalty evefl of censure, he has to be qiveh, the 
benefit of the salary of the higher.post alonqwith 
the other benefits from the date on which he would have 
normally been Fromoted but for the discip1jnar/criminal 
proceedings,,,' 

fir. MookerJee, therefore, submits that the disciplinary proceeding 

alleged to have been drawn against the applicant could nt be 

Substanti9 ted by the department on merit. The applicat Iwas fully 

exoneratd from the charges levelled against him and, adittedly, 

Z-1  during the.pendency of the departmental proceedings befoe the 
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inquiry authority, one junior officer was promoted to 	a post 

of Accounts Assistant ignoring the seniority of the applicant, 

He submits that reasons for denaji of benefit of promotion from 

due data i.e. 27.9.89 when his junior was promoted are not 

eutatantieble in view of the provisions laid dawn by the Hon'ble 

Apex Court, thereby, the applicant is entitled to get full 

salary benefits from the date of actual promotion i.e. 27.9,89 

and not from the date ofassumption of the charge in the 

promotion post as fixed by the authority as per Annexure 'A-5' 

to the application. 	 1 

5 	 Contry, the ld, advocate r, P,K. Arora, Lppearing 

for the respondents submits that the railway Board ircLier was 

issued after taking into consideration of the Hon'b].e Aex Court's 

Judgement in said Jankiraman 's case supra and said the Railway 

Board's decision came into effect w,e.f, 21.1.1993 while the 

case of the applicant relates prior to that date and threby, 

his case was considered in the light of the Rly. Board's instruc-

tion dated 21.9,1988 and, as such, he is not entitled to any 

arreár pay and allowances in view of the Bord 	Circular dated 

21.1,1993 as contained in Annexure 'R3' to the reply, k. 

Arora also drawn my attention to pars 3.5 of the said C.rcular 

the relevant portion of which runs as follows 

case his junior in the selection panel/ 
suitability list gets promoted before the dicipli-
nary proceedings/court proceedings are finslised, 
he should be promoted by reverting the junior-most 
person if necessary, and his pay on promotion should 
be fixed by allowing the intervening period during 
which he could not be promoted due to suspension etc, 

c to be counted for inrement in the higher qrada 
Such benefit of proforma fixation of pay in the 
higher grade should also be given to such a person 
if he Is junior most and it could be clarlfie,d that 

y
but for his suspension etc, he would have been promo-
-ted to the higher grade. However, whether the Railway 

\ 	servant concerned will be entitled to any arrears of 
pay for the period of notional promotion proceeding 
the date of actual promotion, and if so to what extent, 
will be decided by the promotion *uthoity b taking 

Coritd.,.P/5, 



Page-5 

into consideration all the facts and circumstnces,  
of the disciplinary proceeding/criminal proeaution, 
tiiere the authority denies arrears of salary r part 
of it, it will record its reasons for doing sa. it is 
not possible to anticipate and enumerate exhustivejy 
all the circumstances1  under which such denial of 
arrears of salary or part of it become necessry, 
However, there may be cases where the proceedings, 
whether disciplinary or criminal, are, for exfmple 
delayed at the instane of the employee or th 

It clearance of the disciplinary proceedings or acquittal 
in the criminal proceedings is with benefit of doubt 
or on account of non-vailability of evidence jdue to 
the acts attributableto the employees etc. TPese are 
only some of the circümtancas where such denial can 
be justified,.." 

6, 	Referring to the said decision of the RailwayBoard, the 

ld. Advocate, fir. Arora submits that the applicant is not entitled 

to get arrears since it is not admissible as per prevailing Rly. 

Board's instruction, Another po:

,ench 

nt raised by the ld. Advocate for 

the respondents that the Single 	should not decide this case 

since question of promotion is iivolvéd in this case and the 

case should be referred to the Ojvision Bench for proper adjudi-

cation of claim of the applicant 

7. 	In view of the divereit arguments advanced by the ld, 

Counsel for both the parties, I first take up the questidn of 

jurisdiction as reisàd by Mr. Arcra in this case, 'I have gone 

through the Order dated 3.10.1996 and it is found that thk.rnatter 

has been referred to the Single Bench for adjudication 

subject matter of this case relates to the Single Bench, r'b'reover, 

it is found that the applicant had already been promoted by the 

department w.e,f, 27.9,1989 i.e,, Ion due date of promotion as  

claimed, which was withheld by the deptt. due to pendency of the 

departmental proceeding, So t  que5tion of promotion is nort at all 

involved in this case for decisio. In the instant case, as 

appears from the application as well as the Written State+nt, 

the dispute arose regarding the dte of fixation of pay o promotion 

Contd.,.P/6. 



Page.'-6 

of the applicant. According to, the applicart he is entkt].ed to 

get the beck salary as arrears Promthe date of promotjtn w,e.f, 

27.9.1989 and according to the respondents, the applicant is,entit... 

—led to get back salary w.e,P, the date of actual 88Sumtjon of
11 

charge and not from the date of !actual order of promotion, thereby, 

Ifind no cogent reason to hold lithat Single Bench has no\juris_ 

diction to hear the case as pointed out by ft. Arora arldt . as  such, 

that plea is rejected, 

The next question comes up for consideration as to whether 

the applicant is entitled to get arrears of salary from :ha date 

of promotion or from the date of actual assumption of theicharge 

as raised by the id. Advocata fr Arora before me, I have gone 

through the said Judgement of the Hon'ble Apex Court rendered in 

the case of 	K.V. Jankireman and I find that in that case the 

Hon'b],a Apex Court had clearly em:phasisedthat where the employee 

concerned is completely exonerated from the charge, he begiven 

salary of higher post along with other benefits from thO'dat8TOf 

his actual promotion. However, itwas further observed tht - 

this rule is not applicable in cases where the acujttl was on 

benefit of doubt or on technical grounds or if he delayed the 

proceedings, under such circumstances  the authority concerned will 

decide whether the employee at all deserves any salary forthe 

intervening period and if he does, to what extent. In the instant 

case admittedly promotion was given on due date when his j nior 

was promoted aupersaading.ths seniority of the applicant due to 

pendency of the proceeding before the authority. 

In the instantLóaa8 it is not the stand of the r4pondents 

that the applicant was not fully xonerated from the charef 

levelled against himor the applicant is faulty for dely in the 

atter of conclusion Enquiry. 
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that the authority has been delegated with the power to 	term me 

the question of payment of salary for the intervening pe{iod under 

the contingencies viz, where the proceedings, whether diciplinary 

or criminal are delayed at the instance of the employee or the 

clearance in the disc. proceedings or acquittal in the ciminal 

proceedings is with benefit of doubt or on account ofnoravaila—

bility of evidence due to tie acts attributable to the eiployee 

concerned, where such denial can be justified, But in the instant 

case, none of the said contire -6iea is found to 6x1st agøinst the 

applicant rather he is found tthabéen completely exonerated by 

the disciplinary authority af'ter considering the findinis of the 

report of the Enquiry Authority,: Therefore, the concerned employee 

is entitled to get the benefit of salary from the date of promotion 

because the principle of no work no pay cannot be applied when 

the employee concerned or delinquent officer cannot be b]àmed 

for delay of the proceedings or for any other reasons mentioned above 

10. 	The case of - K.j,Jankjraman was decided by the Hon'ble 

Apex Court on 27.8.1991. Recently, the same Hon'bla tour had decided 

another case as reported in 1996(3) SCC L&S 259 (Sudha Shrjvastava 

(Smt) s, Comptroller & Auditor General of India), In thèsaid Judge 

ment Their Lordships held that - "the Sealed cover will ave to be 

opened and if' it transpires that he was fit for.promotioi, then he is 

to be deemed to have been promotd to the post of Accountant General 

(Grade II) in the pay scale of s, 2252500 arid, thereafter, he is 

also to be considered for promotion to the post of Accountant General 

(Grade I) in the higher scale of, Rs, 2500_2750,tt. In the instant case, 

question of determining promotion did not arise since the applicant 

had already been promoted on due date of his promotion as claimed by 

the applicant, Therefore, I do nbt find any justificatjori on the part 

of the ftly.Authoritjes denial of benefits as claimed by the applicant 

on the basis of Rly,Cjrculars/instructi&ns issued thereof as relied 
upon by them, 
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11. 	After having considered thafacts and circumstances of 

the case I am of the view that the applicant is entitled to get 

the benefit of salary from the date of his actual promotion 

w,e,f, 27.9,1989 with arrears salary and allowances, if rot paid 

at all. Accordingly, the Petition is allowed, The letters 

dsted9,2.1994, 21.3.1995 and 30,3,95 (Annaxures iflifh) an'd the 

letter dated 5.1.1993 (Annexure 'AS' ) are hereby queshed and 

sit aside, I direct the respondents to refjx the salary of the 

applicant as claimed in the petition withn a period of 3months 

from the date of communication of this Order, No order ills passed 

as regards Costs, 

( D. Purkaystha ) 
Member (J) 
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