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& In The Centrel Adninistrative Tribunal . |
i ' Calcut ta Bench ?‘

'

OA 30 of 1996 | | - , “

| Pressnt § ton'ble Mr. BiP. 51ngn.'anministrative'Membsf
| Hon'ble fire Kuldip Singh, Adninistretive Member

shri Bernoy Krishna Halder, s/o late RanJ an Kanta
Halder, working as Head Coods Clerk in the ﬁffice
of the Area iianager, S5.E.Railyay, Shalimar, nP Ge

‘Shibpur, Dist: touwrah, residing at 164, Roy .

Bahadur Road, PeSe Buhala, Calcutta. !

b
seve ﬁbplicant
- Varsus = I
1) Union of Indig, through the Chairman, Railu}ay : )

Board an¢ Secretary, M/o Railuway, New Delhiio

2) The Generel Manager, SeE.fly., Garden Reach”.
Calcutta=43., ,

3) The Divisfonal Railiay Manager, SeE«Rly., |
¥haragpur, Dists lidneporse.

4) The Sr. Divisional Personnel Officer, S.E«Rly.,
Kharagpur, Oists Nidnapore_g

5) The Area fianager, S«E£.Rly., Shalimar, P.0e \
Shibpur, Oists Hourah. .

.oo...«Respondsnts

For the Applilcant‘ $ Fire PeKe I’lundli,v Counssl

| For th§ Respondentsas Mr. DeKe Singh, Counsel
H;a;?d on 5 6=2-2002 ' : : Datp of Order 3 6-2-2302

: 0‘ RDER |

Bo.Pe SINGH, AM

shri BoKe Halder has filed this 0.4, against fon-counting
of his past services for pension purpose and prayed [for the '

following reliefs s

aj) Counting of seTvice weeef, 20=4-1963 or sat least‘
wedsf o« 5=12=19704

b) Consequential retirement benafits on superlennaaticn.
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2. The facts of the case as it éppearé from this O.A. are that
the applicaent was appointed as Pro=Commercial Clerk vide léttar
dated 18~-1-1963 After sﬁccessful completicn of the training, he was
given-indopendent charge of Goods Clerk under Chakradhatpur Division
of Sek+ Railway on 20-4«1963, The applicént proceeded on seven days'
from 20=-5-66
leava/on receipt of a telegram intimating the sudden death of his
younger brother. Thereaftar, ths applicant himself Fell sick and
becane a victim of mental agony and other family problems. The
applicant abproabhed the respondent authorities for joining duty
on 5=12«1970 and submifted modicalvcertificata in support of his

serious illness since May/June, 1966, The applicant case to kmouw

‘that he was deamed to hava'resignad from service weo.f s 25«9«1966

for his unauthorissd absence from duty in excess of 3 months. The

~ @applicant made representations for his reinstatement to various autho-

rities including the Railyay Boardes The Railuay Board required
detailed remarks on the rapresentation of the applicant uidé thelir
lotter dated 23=5-73 (Annexure=C). The respondant authafities via.
their latter dafﬁd 13th/15th Fab' 1974 (Annexure=0) ofFerid fresh
appintment as a Temporary Comnafcial Clerk (Goods) to the applicant
subject to being declarsed mecically fit. Thé applicant jodiwed té;Fi
re-appointment and continued agitating regarding his ra—ins:étemnnt
from time to time. He was given final reply on 28-6-§5 that thefe
is o justification to consider hié appesi for oy hﬁgs service‘
from sarlier period uhqn he reported for déty only on 5-5-74 ag a

fresh entrant on re-appointment. Being agyrisved by thig'ordsr the

applicant filed the pregsent U.A. praying for the reliofsﬂquoted abovae

3. We have heard Ld. Counsel fir. P.K. Munsji for the applicant awl

Ld.Counsel Mr. D.K. Singh for the respcndents. e have gone through

the 0+.A., reply to the UA and various.enclosuros annex-ddthereudth.

4 Ld. Counsel for the applicant has reitsrated the facts and
submitted that the Chief Personnel Ufficer, SeE. Railuyay vide his
letter dated 25.11.72 (Annexure=8) has admitted that sinde the
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ahplicant had complstad three years continuous service before his
going on leava in 1966 he was liabls to be protectsd under the
Estts Sl.ND.519/60 anu as such the notice terminating his services
treating the same as resignation was irregular. Therefors, he
directed the 0S5/ H/CKP to re-examine the case and initiats DA pro=-
ceadings against the applicaent before his services are dispansed
withe In refersnce to the communication nu proceedings was started
against the applicant and he continued to be treated as rasigned

from the poste

The Ld. Counsel for the applicant further submits that the
applicant approached the Railuay Board through his representation
for their intervention in tﬁe mat ter ., Tb'a Railway Board vide their
letter dated 23=-5-1973 (Annexurs=C) called for detailad remarks on
the representat ion which wes mot sent by the local faspondant autho=
rities. Instead the local respondent authorities off ered proposal
of re-appointaent to the applicant vide their communication dated

13th/ 15th February, 1974 (Annexure-L) and the applicant was re-

appointed thereafter. The td.Counsel subimits that the: reappointment

was not based on any further test or sslectéon procusf; butLg::w
on[_::.u?liar qualification for the post. 'l‘herefore, if re=appointment
can be given on the basis of past Selaction, the service of the
applicant could have been regularised acc.orcing to the Rules in
continuation of earlier service. Since the same uwas not done the
4oy beew ¥ ‘
applicantLd-alt with against the principles of natural justice.
The LdsCounsel further submits that the TS/ S.F.Rlyﬁ&halimar
vide his note dated 20-4-77 asked the Sr.DP0/KGP to examine the cas
of the applicant for giving effect to re-appintment jat least wes.f
5-2-70; but thatuwss slso ot considered by the local respondent
authorities. Request of the applicant was arb itrari]l.;y rejected vid

orde-r dated 28~6-1995 (Annexure=J). u

i

The Ld. Counsel further submits that intention of tt;e Raily

Soard vide their communication dated 23e5e73 (ﬂnnexura-C }'Uas
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that if the facts as stated by the applicant in his representation
were correct, his case for re-instatement 4 should be considered.
But sinca mo report was sent to the Rafluéy Boaréiiﬁ; app#icant was
ﬁffered re~appointnent in the meantime ?nd action on the ﬂe—instatamun’

of the applicant could mt bs Pinalised)

!

Ld. Counsel further submits that ks already recommended by
the Local respondent authorities repeatadly for taking action @ter
DA procesdings or counting the service at least wed.f. 5=12-70 J;%;MN
not taken the applicant suf fered financial loss in servicé. But -
since mow he has retired from service he wants to obtain #cunting of
his past services which will have nominal financial implication and

there?bre, the same shodld be granted by acceeding to the prayer made
by the applicant in the application.

Se The Ld. Counsel Mre b.K.Singh fdr the respnndentéfcontested
the allegations made in the application excapt those which are ad-
mitted or based on records. the Ld. Counsel did not contest the
basic facts of the case., On ;ha contrary he submits that;the appli-
cant was on unauthorised absence from duty for mbre than;ﬁhrea m:nths'
period. Therefore, he was deemed to hava resigned from garvica weaof o
25—9-1966 for his unauthorised absence vide Divisional Psrsonnel

CPf icer, Chakradharpur communication dated 29«12=70. The Ld. Counsel
futther submits that the applicant was given of fer of re-appointment
which he accepted and thérefora, he has no claim fFor the past services
and counting of past services for pensfonary purpose. Tge ld. Counsel
further submits that the case of the applicant yas sent La the Divi=
sional Fersonnel Ufficer, Kharagpuf for oenaideratibn; but the same
was not congidered and therefore, the relief clai@ad by the zpplicant
for counting his past services weae.f o 20-&-63[j9;5-12-70ﬂdoos ot

arise and hs is not entitled to get the reliefs., ﬁ
|

The Ld. Counsel further submits that once the applicant has

accapted the offer of re-appointment on the terams mentioned in the

|
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offér, he has no legal right to agitate for €ounting of his past
services. Therefore, tha Prayers made in the applicatton should not
be granted and ths application should be dismissed.

6e The main point to be considered in this application is
whather the applicant is entitl ed For getting the benaf it of counting

of his past services w.a.f, 20«4-63 or at least from 5-12-70.

7. The undisputed Pact of the cass §s that the applicant yzs
appointed after tmabing on independant charga wesfo 20~4-63, Hu

has proceeded on leave on cetting intimation asbout the sudden death

of his younger brother frca 20-5-66 i.e. after more than three
years continucus service. The applicant reported for duty on
51270 and submitted medical certificate in support of his long
11lness Fron May/dune 1966 till the date of report on 5=12-70. o

29-12=70 the Divisional Persocnnel Ufficer, CKP issued an order by

which the applicant was douncd tc have resigned from service w.e.f,
f 25-9-66 due to unauthor igsed absence from duty in excsss of three
monthse The Chief Persomnel Uff icer, Garden Reach yrote a leitar
to 0Y/ HCKP that since the applicant had continucusly completed three
years service berore his unauthorised absence the action to terminste
the service treating the same as a deemed resignation was not
covered by the rules. Therefora, he diracted that the case ba
re-sxanined and action be taken as Provided in the DA Rules in the
cése. Ue find that no action was taken in ref erence to this €O mmy-=
nication which was fssued on 25=3%=72. 0On our specific query gbe

Ld. Counsel for the respondents submits that he has mo information
on this point.

8. The other f act which has been referred to in the COMMURACam
of tha Rly +Bo ard

i
tion/dated 23-5-73 is that tiay had celled for detailed reort on
the representation of the applicant within the target date. e

find that mo report was Prepared anc sent to the Railuay Baard which
r' Tee - act bate v
perhaps intsnded consxdering the case of the applicant naaitfab%&a»&w

On a guery on this ;bint the id.Coungel for .the respo ndent g submit

|
i

Contdeeds
i

1




-6-

that he .88 not in 2 position to thaey. any light nor he has any

irformation.

9 From the offer of re-appointment made by the local respondent
autrorities to the applicant in 1974 it is clear that there was @
strength in the reprezentation made by the applicant and therefore.

instead of initiating any action undsr the DA Rules po det adled

report p@wm% to the Railuay Board; nather the local responden
authoritdes of fered re-eppointment to the applicant, This of fer was
made not on the basis of any frash test or selection but on the bagis
of. the selectfon or test which was held in the year 1963 yien the
applicant was initially selected and appo inted, If tha selection
Process of 1963 has been recognised to be valid for re=appo intrent
in the yesr 1974 uwhy the appcintment mede in reference thereto

should ot bs counted toyards penéionavry benefit according to Rules.
On our‘ sPacific query on this point the Ld«Coungel far the.respon—
dents submits that he hag nothing more to add except what has been

submitted in the réplyvby way of opposition to the application.

10. From the above submissions, diecussions and obseruaﬁion it
.{s clear that the applicant has a cese for counting his past services
for the purpose of ponaibnary benef it as per Rules. We do not agres
with the communication dated 28e6=95 {Annexure=3) and quash the sames
Therefore, we wuld like to direct the local respondent authotities
less the Sr. Divisional Personnsl OFficer, SE Reilyay, Kharaggur and
the Oivisional Railuay Manager, SE Railyay, Khmaragpur to cons%ider the
cése of the applicant for counting the past services of the applicant
WeB of ¢ 20«4~63 for the Purpose of retirement benefit and to p;;jiss
reasoned and speaking order within a specif ied period and to give
bee fit of such pericd in refixing the Pensicnary benefit to tho
applicent .

1M, In vieu of zbove, we allcw this application and direct the
respondent authorities specizlly the respondent Noe3 ho considgr

the case of the applicant For counting his past services wes«fe
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20-4«63 and to pess speaking and reasoned order within a

period of
eight weeks Ffom the date oF.cbmmunicatien of this order

and ensure

I
that peneionc.ry benefitsof the applicant are also revised anc‘ paid
accordingly uithin a pariod of four usaks thereaf ter. Thl

e sbove }
order should be communicdted to the applicant uithin a uoak arter

= \
f‘inalisation @s psr direction. {3 “ \\
12, W do mot pass any order as to costa, l

.'\
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