C ENTRAL ADM INISTRATIVE TRIBUNAL
CUTTACK BEMCH, (‘L‘I TACK

0.A.No. 461 of 2013
Cuttack this the \¥Wlay of July, 2013

CORAM:
HON’BLE SHRI A K.PATNAIK, MEMBER (J)
HON BLE SHRI R.C.MISRA, MEMBER (A)

........

sri Biranchi Narayan Dash, aged abu i 55 years, Son of Late
Banshidhar Dash residing at House No. MB-90, BRIT Colony,
Radagada, Ehuban °wa‘r-753 018 in he d»stnct of Khurda at
prasent Deputy Commmissioner of Income Tax
Apphicant
By the Advocate(s-M/s.Bijay Panda,B.B.Sahu

-VERSUS

Union of [udiz represented through
t.  The Secretary, Ministry f
North Block, New Dethi-110
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mance, Department of Reve
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Central Board of Direct Taxes, represented through its
Chairman, Department of Revenue, North Block, New Delhi-
110 00
i 10 001.

[\

3. Union Public Service Comuission, represented through its
Secretary, Dholpur House, Shahjahan Road, New Delhi-1 10
011,

4.  Secretary, Department of Persoungl & Training (DOPT),
Minnisiy 0'1" Personnel, Public Grisvances and Peazions,
North 61003 New Deibii 10 001
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The Chief Commissioner of inceme Tax (in short CCIT),
Odisha.

6.  Sri Kamala Kanta Mohapatra, Ex-CCIT, Odisha, C/o. The
Chiet Commisstoner of Income Tax (in short CCIT), Odisha,
Aayakar Bhawan, Rajaswa Vihar, Bhubaneswar-751 007 in
the District of Khurda.

...Respondents

By the Advocate(s)-Mr.L.Jena & Mr.P.R.J.Dash

CRDER (oral)

AKPRTNAIR, MEMBER (JUDL):

In this second round of litigation filed by the Applicant

(Sri Biranchi Narayan Dash) who is working as Deputy
Commissioner of Income Tax, inter alia, praying therein as under:

“(i) To adjudicate whether Respondent No.2 or

Respondent No.6 should have acted as Competent

Authority in respect of Applicant’s ACR for the

period 2007-08;

(i) To quash the impugned orders under Annexures-
A/l & A/6 of this OA for the ends of justice;

(iii) To hoid thit: the impugned downgrading the
Applicant’s ACR for the period 2007-08 should
have been ignored thereby sustaining ‘Very
Good’ rating given by the Reporting Officer;

(iv) To award /compensation and/or cost to the

Applicant;
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(v) To direct for appropriate action against the erring
officers for causing undue motivated harassment
and damage to the Applicant for the sake of
vindication of justice; ‘

(vi) To pass any other and further order as deemed fit
in the nature and circumstances of the case;
And
(vii) To allow any other ground(s) at the time of h
garing of the OA.”

2. Copy of this OA has been received by Mr.P.R.J.Dash,
Learned Additional CGSC for the Union of India for Respondent
No.3 and by Shri L.Jena, Learned Additional CGSC {or thc
Union of India for Respondent Nos.l, 2,4 and S respectively.
Accordingly, we have heard Mr.B.Panda, Learned Senior Counsel
appearing for the Applicant and Mr.PR.J.Dash, Learned
Additional CGSC for Respondent No.3 and Mr.L.Jena, Learned

Additional CGSC for Respondent Nos.1,2,4 and 5 and pemsed the

records.

3. It appears trom the record that on receipt of below
bench mark grading n the ACR/CCR for the F.Y 2007-08
recorded by the CCIT, Odisha, Bhubaneswar, applicant sﬁbmitted

representation dated 24.5.2010 to Respondent No.2 praying, for the

reasons stated therein, for expunction/up-gradation of the recording
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in his ACR/CCR for the FY 2007-08. The said

representation was considered and rejected by the authority who

recorded the below bench mark grading in his ACR/CCR. f‘Being

aggrieved, applicant filed OA No. 326 of 2010 which was disfiosed

of on 6.7.2012. Relevant portion of the order is quoted herein

below:

“...Law is well settled in a plethora of judicial
pronouncements that none should be the judge of his own
action. It is also legitimate expectation of the applicant that
the Respondent MNo.2 should decide the matter after taking
into consideration all the points raised by him. The service
jurisprudence do also provide that the authority to whom
grievance is placed should consider and dispose of the same.
In the above back ground, we find serious flaw in the
deciston making process of the matter of deciding the
representation by the Respondent No.6 though the same was
addressed to the Respondent No.2.

In view of the above, without expressing any opinion
on the merit of the matter, this OA is disposed of with
direction to the Respondent No.2 to consider and dispose of
the representation at Annexure-A/3 and communicate the
result thereof, in a well-reasoned order, to the Applicant,
within a period of 60(sixty) days from the date of receipt of
copy of this order. No costs.

4, Therea‘&gg, thé” Chairman, CBDT, New Delhi

2z,

(Respondent No.2) issued order which reads as under:

“2(a) That it is not disputed that the review of the
said ACR for 2007-08 has been done by Shri
S.C.Gupta on 14.7.2008 while he was posted

NS
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as CCIT, Shimla. However, it can be seen
from the records that Shri S.C.Gupta was the
reviewing Authority in the ACR in the
capacity of CIT, Bhubaneswar and hence
Shri Gupta was competent to review the
ACR. Since the designation of CIT,
Bhubaneswar was not indicated by Shri
(rupta while reviewing the ACR, it led to the
impression that the review of the ACR was
done by virtue of his posting as CCiT,
Shimla and not as CIT, Bhubaneswar.

(b) That as per the extant instructions of the
DOP&T any appeal against the below
benchmark grading/adverse remarks in the
ACR lay before the CCIT, Bhubaneswar
being the next higher authority - to the
reviewing officer and certainly not before
the Chairman, CBDT;

(c) That the CCIT, Bhubaneswar (Shri
K.K.Mohapatra), after taking all these facts
into considerations, rightly decided the
representation of the officer as the Appellate
Authority in the case even though the
representation  was addressed to the
Chairman, CBDT, ‘

3.  AND WHEREAS, in view of the above farts the

Chairperson, CBDT is of the view that the Chief

Commissioner of Income Tax, Bhubaneswar (Shri

K.K.Mohapatra) was the competent Authority ;to deal

with the representation of Shri B.N.Dash and there is

no reason to interfere W1fh the order dated 4h June,

2010 passed by the CCiT, Bhubaneswar. '

4. AND WHREAS upon such comlderatlon the

Chairperson, CBDT has decided to retain the order
dated 4.6.2010 of the CCIT, Bhubaneswar against the
representation of Shri B.N.Dash, DCIT on below bench
mark grading in the ACR for 2007-08.
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5. Accdrdingiy, in compliance of the Hon’ble CAT,
Cuttack Bench order dated 6.7.2012 in OCA No.

- 326/2010 representation -dated 24.5.2010 of Shn
B.N Dash, DCIT against the below bench mark grading
in the ACR for 2007-08 is disposed of.”

5. It was/is the specific case of the Applicant that as the
Reviewing Authority became CCIT during the relevaui period ic
had not seen the 123 search assessment orders and 13 orders u/s
220 (6) of the Income Tax Act, 1961 and therefore his interference
in the matter was uncalled for and hence illegal. H»ad the
Reviewing Authority well before communication of the ACR for
the period 2007-08 been in service he could not have also
quantified and assessed his contribution in passing the said 123
search assessment orders because the same were as a result of joint
effort of the applicant and also the Reporting Officer who aécorded
approval u/s.153D of the Income Tax Act, 1961, Further case of
the Applicant is that Respondent No.6 had not disposed- of tﬁe
matter in a jusf; and fair manner by taking into considerétion “all
materials and the spaeéjl fic instruction of the DOP&T. Had
Respondent No.6 tai;n iﬂto consideration all the points 1'ai§ed by

him in his representation the victunization and discrimination




-

~J

QA

meted out o him would have been exposed. Therefore the

OA No.461/13

BNDash-Vrs-UOI&Ors

consideration given by the Respondent No.6 was no consideration
as the same was actuated with motive and intention.

6. We may state that an employee has a right to make
representation to next higher authority when he feels any injustice
was/is caused to him and in that event it cannot be said that the
said higher authority has no power to assess the action taken by an
authority “whiek action representation 1s made by an employee.

‘,
Every higher authority has inherent power and authority to look
into an action taken by an authority to whom power is vested to do
a particular matter. In the instant case when the applicant has
submitted representation to the Chairman, CBDT, New Delhi who
® v- “{‘A e . g ; - .
admittedly above in rank to the CCIT and thers was gnecific
direction that the Chairman, CBDT, New Delhi to consider the said
representation, instead of giving detailed consideration, the
Chairman, CBDT, New Delht should not have rejected the
representation upholding the order of the CIT or CCIT especially

when allegation/personal aspersion was raised against the authority

= & N . 5 . . ‘e ‘ ]
who hawe considered and rejected the representation againsi ibe
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order of this Tribunal. The points raised by the Apl;licant in his
representation need thorough investigation/examination and reply
in detailed order meeting/answering all the points. In view o1 tﬁe
above, we quash the order dated 5™ October, 2012 {Annexure-A/1)
& the order dated 4.6.2010 (Annexure-A/6) and remit the matter to
the Chairmaz;, CBDT, New Delhi (Respondent No.2) to coﬁsid.er
the representation of the Applicant dated 24.5.2010 and
communicate the result therecof in a well-reasoned order
(meeting/answering all the points raised by him in seriatim) within
a period of 120 days from the date of receipt of copy of this order.
7. In the result, without expressing any opinion on the
merit of the matter, this OA %tands disposed of at this admission
stage. There shall be no order as to costs. As prayed for copy of
this order along with OA be sent to the;"_ Respondent N0.2. by speed
post at the cost of the “Applicant for whi;(:h learned Counsell for the

Applicant undertakes to furnish the postal requisite meantime.

(R.C Misra) < (XK .,‘Eétnaii«;‘}
Member (Admn.; | Member (Judl.)




