CENTRAL ADMINISTRATIVE TRIBUNAL
r;)_/\ CUTTACK BENCH, CUTTACK

C.A.No.36 OF 2013

Cuttack this tre 23rd day of Septamber,2013

CORAM
HON’BLE SHR! A.K.PATNAIK, MEMBER())
HON'EBLE SHRI R.C.MISRA, MEMBER(A)
Dusmanta Puiari
Aged ahout 38 years
Son of Sibanarayan Pujari
At/PO-Satkana, PS-Kuchinda, Dist-Sambalpur
At present werking as Goods Clerk/Commercisl Clerk under
Station Superintendent, A
Bsragarh East Coast Railway
Sambalpur Division
At/PO/Dist-Bargarh

By the Advocate(s)-M/s.P.K.Mohapatra
5.C.Sahoo

-VERSUS-
Union of india represented through

- The Genera!l Manager
East Coast Railway
Chandrasekharpur
Bhubaneswar
Dist-Khurda

2, Civisional Raitway Manager (P)
Sambalpur Division
Fast Coast Railway
Sambalpur
At/PO/District-Sambalpur

[F3)

Senior Divisional Commercial Manager
East Coast Railway

Sambalpur Division
At/PC/Dist-Sambalpur

4. Divisional Raiiway Manager
Sambaipur Division
East Coast Railway
Sambalpur
At/PO/Dist-5ambalpur

OA No.36 OF 2013

...Applicant
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5. Station Superintendent
East Coast Railway,
Bargarh
At/PQ/ District-Bargarh

6. Sri S.Barik
At present working as Book Cierk in Booking Office
East Coast Railway
At/PO/Dist-Bargarh

...Respendents

By the Advocaia{s)-M/s.R.N.Pal
M.R.Swain
DHGER
HON’RLE SHRI R.C.MISRA, MEMBER(A}

1. App'IiAcan‘r,i in this Original Application has apgroached this Tribunal with a
prayer that the speaking order dated 22.1.2013 issued by Respohdent No.3 vide
Annexure-A/6 rejecting his representation for cancellation of the order
transferring him from BCW Siding, Bara'garh to Booking Office/BGBR be quashed.
He has made a simultaneous p’réyer that the order of transfer dated 21.12.2012
vide Annexure-A/2 transf_erring him‘ from BCW siding/BRGA to Booking
Office/BGBR be aiso quashed.

2. The facts which have been pres_en’red in this Original Application are that
the applicani was working as Junior Cornmgrcial Clerk/Goods Clerk ?t Bargarh
Cement Work Siding, 3argarh. He was pos_ted to this station after successful
completion of his training perioq vide O'ffice‘ order dated 18.10.2012, where he
joineld on 16.1_1.2012. He was satisfactorily discharging his duties after joining this
position. However, just after one month from his joining at this station,
Respondent No.2, i.g., Divisional Railway Manager(P), East Coast Railway,
Sambalpur Division, on the basis of a note frpm Respondent No.3, i.e., Senior

Divisional Commaercial Manager, Sambaipur, transferred him from Bargarh to
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Bagbahera in the State Chhatisgarh and posted private Respondent No.6, Shri
S.Barik in his place even though, Respendent No.6 had served for a number of
years at Bargarh. The grievance of the applicant is that the order of transfer is
premature since he had completed only one month aler joining his duties at
Bargarh. Secondly, this transfer order was issued only to accommodate
Respo:jdent No.5 in spite of his wor'king in the Bonking Office atlBargarh Railway
Station since long without f_acing anv transfer to any station outside the State.
This order was therefore_,' violatiy¢ of Master Circular No.24 of the Ministry of
Railways which involves the ncrms and principlgs of tran‘s‘fer. This master circular
lays down the principle that the Railway servants holding sensitive post and
having public dealings should be transfarred after every four years. The applicant
was a Clerk in the Commercézsl Cepartment, which %s identified as a sensitive post,
but he was transferred after comﬁleting oniy one month of working in the station
in complete violaticn of the Master Circular. ‘In fact as per the said Circular,
Res.No.6 having already worked‘n’or a long time at Bargarh should have been
transferred first. This order qf transfer, as submitted by the applicant, has put him
in serious difficulty, because he has_ to Iqok after hi; ailing mother, who is residing
with his family at Bargarh, besides, the education of' his children will be seriously
‘ L
affected. Another grievance stated by the applicant is that he will face the
problem of language as a consequence of his t_ransfer toa Hind_i spea}dng area.
Presenting in detail his grievance, he had submitted a representation to Res.No.3
on 4.1.2013 praying for his continuance in the present place of posting by
cancalling the order of transfer. Thereafter, he approached this Tribunal in
0.A.No.11 of 2013 which was heard by this Tribunal on 10.1.2013. This Tribunal

after hearing the matter disposed of the said O.A. on the same day with a
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direction to Respondant No.3 to ccnsider the grievance of the applicant as
contained in the representation made by him and dispose it of through a
reasonad and speaking order within a pvericd of two weeks from the date of
receipt of the order under intimation to the apnlicant. After the orders of this
Tribunal were communicated to the Raiiway Authorities, the Senior Divisional
Commercial Manager(Kes.No.3) passed a speaking order on 22.1.2013, in which,
he rejected the representatiqn on thle basis of flimsy grounds as mentioned
therein. Thereicre, the applicant has appreached this Tribunal in this Q.A. seeking
relief as referred to above.

3. Respandent-Rzilways oy filing their counter affidavit nave oppo;ed the
prayer of the applicant. They have su'pmitted that thg applicant after successful
completion cf his training was post’ed sft BCW Siding/Bargrh as Junior Commercial
Clerk on 18.10.2_012._ BCW Siding was h‘aving three numbers of staff including the
apnlicant and the staff in position was in excess of the actual requirement in that
station. There was an admini;trative necessity to transfer one staff to the Booking
Office at 'BagbaAhera as the exist?ng st;ff of Bagbahera was involved.in a criminal
case and arrested as a result of which the Unreserved Ticketing System
(UTS)counter was lying unmanned. In ordef to meet this exigency and to avoid
inconvenience to the travelling public, a combined Fransfey order was issued and
thé applicant was transferred to the Booking Office at Bagbahara Station in
administratiye interest by an order datgd 21.12.2012. in order to fill up the place
vacated by the applicant, Respondent Nq.ﬁ, who was working at Bargarh Road
Station, being a senicr and more useful staff was transferred to BCW Siding,
Bargarh to look after the siding work. Therefore, the allegation of the applicant

that he was transferred to Bagbahara only to accommeodate Respondent No.6 has
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been complefeiy denied by the Respondent-Railways. It is admitted in the counter
that as per the Master circular No.24 staff working in sensitive position should
normally be transferred after avery four years. However, this does not mean that
there is a bar on transfgr of a staff before completion of four years depending
upcn the administrative exigencies. It is also presented in the counter that the
distance hetween B?garh R_oad Staﬁon and BCW Siding Bagarh being about 13
kms., which is one unit to the cther, transfer of Respondent No.6 ' cannot be
considered as retenticn in the same station. In respect of‘ personal difficulties of
the applicant, the reply given by the Respendent-Raiiways is that Bagkahara is an
important station having 2li ‘educa’r_iona! and health facilities and therefore, the
appiicant would not have any difficulty as apprehended by hiin. Ragarding the

. v P B ) : ‘
contention of the app!icantﬁhe has been transferred to a Hindi speaking State, the
position taken in the countar aftfidavit is that Hindi is our National Ianguage and
the applicant being a Central Government ernpioyee ;annot make a claim that he
should be posted only to the home State.
4. In the counter affidayit, tha Re;ponde_ntRailwgys have_ religd ch some
important decisions of the Hon’ble Apex Court in the matter of transfer of
Gevernment servants, which are as under.

i) S.C.Saxena vs.Union of India -206(3) SCC 583

ii)  Shilpi Bose vs. State of Bihar (1991) Suppl.(2) SCC 659

i)  Ntional Hydro Electric Poer Corporation Ltd. Vs. Shri Bhagwan

2001(8) SCC 574

5. The crux of the decisiong of the Hon’ble Supreme Court in the matter of
transfer is that Courts should not normally interfere with a transfer order issued

in public interest and for adminisiration reasons, unless it is established that such.

transfer order is made in violation of any mandatory statutory rules or on the

[)
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ground of mala fide. A Government servant who is holding a transferable post
does not have a vested right to remain at one nlace 2nd is lizhle to be transferred
from one place to another.

6. Private Respondent. No. 6 thaough neticed has neither appeared nor filed
any ccunter.

[ In the rejoinder to the counter fited by the applicant it hias been submitted
that his transfer wis made just :;fter 30 days of his joining/working at BCW
Siding/Bargarh whereas perscns continuing since long at that place have not been
disturbed. Respondent Nc.6 has rcnderecl a long service period at Bargarh and
yet, he was again accemmodated at BCW Siding/Bargarh. However, during
pendency of this O.A,, Responde‘nt No.6 has again been transferred to Parcel
Office, Sam\twéipur. Thergfc;re, the applicant’s cese for centinuance at BCW
Siding/Ba:*garh ;ou!d have b_oen (:ons‘.dgred.‘ Respondent No.6 has also joined
Parcel Office, Sambalur sincg 18.6.2013 and therefnre, there was no difficulty pn
the part of the Respondent-R'ailways te cancel the applicant’s transfer and allow
him to‘ continue at BCW Siding/Bargarh. Therefore, it is contended in the
rejoinder that the order Qf 'transfer is a colourable exercise of power and the
rejection cf his repre;.entati-:m in th_el speaking ordgr is unfair and unjust.

8. This Tribunal during the course of hearing of the matter, vide order dated
29.1.2013 directed the Respondent-Railways to furnish specific instruction as to
how many parsons are working at Bargarh and their respect'ive date of joining at
Bargarh. Although the Respendenis have furnished some names of the

incumbents werking at Bargarh, but they have not indicated the date(s) of their

joiring at Bargarh.
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9. Having heard the learned counsei {or both the sides, we have also perused

the materials adduced or record. We will start with the premise that transfer is
an incidence in the service career of a Government servant and no Government
servant has a vested right to continue in a paiticular place. This has been settled
by a number of judicia! pronauncernsris of the Hon’ble Azex Court as already
mentioned by the learned rqmse! for the Respondents in the Counter affidavit.
Therefore, in the nqrmal couise, we are not supposed to intei_’fere with the order
of transfer of a Government servant. The Respondent-Organization is in charge of
a vital infrastructure of our country ard is supposed to look after the interest of
the travelliing public, which is its onerous responsioility. Therefpre, we are in
agreement with the Iearned _counsel for the Respondents that administrative
interests are of paramount consideration while making an order of transfer and
that the authorities are well within their rights to post and aeploy their staff in
public interest. How‘ever, every orga_nization is suppesed to lay down some
guidelines and principles of making tmnsfer‘s so that such de;isions are not
tainted with whims and caprice’fof the individ‘qal autho;ity. The Master Circular
No.24 which is a compendium on the transfer of non-gazetted railway servants
issued on 8.4.1991 contains the guidelines of transfer in order tc minimize the
instances of personal prejudice in such matters. it is laid down therein that the
Railway Servantsvholding sensitive posts and who come into contact with public
and/or contractor§, suppiiers etc. should ke transferred out Of, their existing
post/seat or situation as ihe case may be, after every four years. in the
‘ : 0 -
Commercial Departinent, Goods/Parcg!/Luggage CIgrk,,have been declared»as the
sensitive pests. The intention of laying down such a guideiine is presumably that

if such a staff is allowed to continue beyond a period of four years, he/she could
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develop a kabief vested interest. In arder to eliminate the possibility of such
malfunction cr malpractice, a maximun: period of four years for staying in one
station has bzen laid down. Strictly speaking, this does not lay down that
transfers cannot or shquid net be ‘made before completion of four years in a
particular station. To that extent, the case mzde cut by the learned counsel that
since the applicant was holding a sensitive post should not be transfer‘red before
ccmpletion of four years does not haye any justification. However, in this case,
the applicant_ was transferred aftef 30 days of his joining in the present
assighnment. This transfer order hag oeen made on ; account of some
administrat_ive' requirement that arose at Baghahara to which place he was
transferred. In his place was posted one Shri S.Ba:‘ik (Res.No.6), who was working
at Bargarh Road Raiiway Station grad is s2ig te have been working in Bargarh since
a number of years. Objectively speaking, the period of working for 20 days in a
post is not quite enough on the part of a Gpvernment servant to discharge any
meaning‘ful work. So, in our cp_nsidered view, the applicant has not been given
adequate time to do some sqbstantial work and to have a personal settlement in
his place of posiing. At the’same time, since Res.No.€ was already working for a
nuniber of vears at Bargarh by posting him in the place of the applicant in the
same s'gation, the Respendent-Railways have not demonstrated any fairnzss even
thqugh they have mentioned that the distance between Bargarh Road Station
and BCW Siding,Bargarh is 13 Kms. It is not known whether in respect of
Res.No.G, the authorities in the Raiiways have applied the guidelines in Master
Circular Nc.24 which prascribes a maximum stay of four years for the staff
working in the sensitive posts There were staff working at BCW Siding, Bargarh,
A , : '

who had joined much before the joining of the applicant. In case an
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administrative requirement arose at Bagliahara, stafi who hac been working at
Bargarh for a number of years could i.ave been considered for a transfer.

10.  Another point which needs ta he copsidered in this regard is that the
Respondent-Railways submitted that RCW Siding at Bargarh had already
additional staff and the applicant was posted there as a temporary arrangement.
If that be the positiqn, itis not undleArstocd wiy thev posted Res.Nc.6 at the BCW
Siding, Bagarh in place of the app!ic;nt when admiitedly they had excess staff
there. This exposes an inccngruity in th‘e submissions made by the Respondent-
Railways inv presenting their case..The avaliC-’.!I'sf'S counsel in the rejoinder has
placed befpre us the fact that during_ pendency of this Q.A., Res.No.6 has
however, been trangfened to Parcel Oifice th Sambalpur 2nd continuing there
since 18.6.2013. If this be so, it automatically emerg.es that there is a vacancy at
Baragarh in which the present applicant can c_ontinue.

11.  ltis the respgnsibihty of the admin%stratiug authorities to maintain fairness
in dealing with th-g employees in the 6rganizaticn in impecrtant matter like
transfer. No impression should be given that any favouritisra has been shown or
any personal prejudice has actuated» & the decision making process. In the
present case the Respondent-Railways‘ have failed to substantiate that the basic
intents or principles laid down have been duly fpi?q‘_\.«/ed in the matter of transfer.
12.  For the reasons discussed above, we hold that the impugned orders have
not been issued on the objective consideration . Therefore, the prayer of the
applicant for quashing the img;a.agnoci __orders deservas consideration. In the
circumstances, the impugned transfer order dat_ed 21.12.2012(Annexure-A/2) in

so far as applicant is concerned and the speaking order dated 22.1.2013{Anneure-

A/6) are quashed and set aside.
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Ordered accordingly.

In the result, the O.A. is silowed as zb

(R.C.M@RA)

MEMBER(A)

BKS
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ove, No costs,

\ A —
(A.K.PATNAIK)
MEMBER()




