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O.A.No.359 of 2012 

ORDER 
&PA.AIKfr1EMRERfiJ: 

In this Original Application under Section 19 of the 

A.T.Act, 1985, applicant has cbai lenged the legality and validity 

of order dated 1004.201.2(A/7) by virtue of which his services 

as Technical Assistant-A (now re-designated as Technical 

Assistanfl in the respondent-organizadon have been 

terminated with unmediate effect and in the circumstances, 

applicant has prayed for quashing the impugned order of 

termination with direction to respondents to reinstate him in 

service with all consequential benefits, 

2. 	Succincty stated, facts of the matter are that in the year 

2007, a circular was issued by the National Technical Research 

Organization [NTRO) Doom Dooma inviting applications for 

recruitment to different posts on deputation/absorption/re-

employment/direct recruitment basis, restricting the same to 

some of the Organi.ations/1)epartment in the Government of 

India. In response to this, a plicant had made an application for 

the post of Technicai Msistant 'A (now re-designated as 

Technical Ass istant and accordingly, he was called upon to 

appear at the intervew that was held during August, 2007. 

However, consequent upon his selection, applicant was issued 

with the offer of appointment vide Memorandum dated 

20.12.20071A/3) with certain terms and conditions and it was 

made clear thar f the appU:ant would accept the same, he 

should report the concerned authority within one month from 
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the date of receipt of the Memorandum, failing which the 

appointment will automatically be treated as cancelled. 

Applicant complied with the same and maintained all the 

formalities in consequence of which, he was issued with an 

order dated 21.1.2008(A/4) posting him as Technical Assistant 

'A' in the scale of Rs5000-150-80001Group-C) in the National 

Technical Research Organization on direct recruitment basis 

with immediate effect from 18.01.2008(FN). Thereafter, 

applicant's probation period was extended upto 17.1.2012 vide 

Memorandum dated 18.10.20111A/5. followed by another 

order dated 4.4.2012 extending the period, of probation upto 

17.01.2013. in the meantime, applicant applied for E.L. from 

3.4.2012 to 1342012 due to his domestic problem and came 

to his native place. Subsequently, he sent another application 

dated 12.04.2012 seeking extension of leave by one month. 

While the matter stood thus, he received a Memorandum dated 

10M4.2012(A/7) issued by res.no.3 indicating theiin that his 

services were terminated with effect from 10.04.2012. 

Aggrieved with this, applicant has noved this Tribunal in 

the instant CiA. seeking relief as mentioned above. 

it is th.e case of the applicant that although the period of 

probation as indicated in the order of appointment was for a. 

period of two years which may he extended at the discretion of 

the competent authorities, but instead of extending the period 

of probation on completion 	two years, 0-he respondents 
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extended the same after three and half years without assigning 

any reason thereof It has been submitted that as per 

Government of India instructions issued by the Department of 

Personnel &. Training vide Office Memorandum dated 

0809201- 1(A/8), where a rrabationer who has completed the 

period of probation to the satisfaction of the Central 

Government is reauired t:o he confirmed, he shall be confirmed 

in the service/post at the end of his period of probation, having 

been completed satisfactorily. In such cases, where no order 

extending the probation period has been issued and no order of 

confirmation is issued withth one year of completion of the 

prescribed period of probabon, the probationer would he 

deemed. to be confirmed in the service/post. Therefore, it is the 

case of the applicant that since the period of pobation as 

stipuiated in the after of appointment was for two years from 

the date of his oininc, in, view of Government of India's 

instructions, citic-ci st.;ia, since ia order extending the 

probation period ncr the confirmation order within one year of 

completion of the prescribed period of probation was issued, 

applicant's probation should be deemed to he confirmed in the 

post/service and any order passed beyond thereafter extending 

the period ct .isnrobatian is not sustainable in the eye of law.  

5. 	Applicant has contended that having faced the rigor of 

selection process,, he was selected and appointed to the post in 

question and having served for more than four years, the order 
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[PAP 

of termination of his s ervire on the ground that he was not 

eligible for the said post, is arbitrary, unreasonable and hence, 

is liable to be struck dawn. 

Further, aupiicant has assailed the order of termination 

suffers from compliance of the principle of natural justice, 

inasmuch as, before 1SSU1flf such an order to his prejudice, no 

notice was issued to him to show cause against such proposed 

termination. In this connection, applicant has also relied on the 

decision of the Hon'ble Supreme Court in KLShephard vs. 

Union of India reportd in 1988 AIR SC 686, in which it has 

been held that 	passir&q the order of termination, prior 

opportunity should hove been piver to the applicant and the 

same havinq not been done, the order of termination violates the 

principles of natural lustice end as such is liable to be quashed". 

With the above submissions, applicant has reiterated his 

prayer as made in the O.A. 

13. 	Resisting the claim o die applicant respondents have 

flied a detailed counter. it has been stated in the counter that 

NTRO had invited applications for filling up various categories 

of posts throngh deputation/absorplion /reemployment and 

direct recruitment basis. from limited number of 

Depart nents/Orni2atiQflS viz., AIR Headquarte:s(DPO I & 

DPO II). Arm -ieadquarters Aviation Research Centre, 

Comptroller é<. Auditor General of india etc. etc. of the 

Government of md vid:' ?stricted' crcuiar dated 
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21.03.2007. Applicant had submitted his application dated 

05.05.2007 for the Dost of Technical Assistant 'A' (Post Code 

XV1144) in NTRO, whh. did not disclose that he was an 

employee in any o f the Government of India 

Departments/Organizations, ;is indicated in the Restricted 

circular. Therefore, he heng a private individual was not 

authorized to have access to the Restricted Circular ibid. 

According to respondents, since applicant had unauthorizedly 

procured the said restricted circular and submitted an 

application, his selection to the post in question was illegal. It 

has been submitted that as per the offer of appointment dated 

20.12.2007 to the tost of Technical Assistant 'A' (now rfechfljcal 

Assistnt, applicant's rohatin was for a period of two years 

from the date o 	ri ch might be extended at the 

discretion of the competent authority. During this period of 

probation, applicant's senices are liable to he terminated 

without any notice or without assigning any reason thereof if 

his performance is found to he not satisfactory or if the 

Government is satisfied that he was ineligible for recruitment to 

this seivice/post n :he first instance itself. Applicant having 

joined on 18.01.2008, his initial period of probation was two 

years, iLe., 1111.1 17012010, which iater on was extended from 

time to time ipto L 7.01.2 	'ide order dated 04.04.2012. 

9. 	ft has been sub' rift:ed that: irregularities in the matter of 

selectien/appoi ntmu1. 	p rilican t: along with others were 
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pointed out by the Comptroller & Audtor General of India in its 

Special Audit ReoortlsecretL  in pursuance of which an inquiry 

was made by a senior 1P5  Officer of NTRO. According to 

respondents, applicant. does not belong to any of the 

organizations or departments: to which restricted circular had 

been circulated and therefore, he having procured the same 

unauthoriedlv, his seiection was ah initlo irregular as he was 

not eligible for heing considered fOr the post in question in 

terms of circular dated 21.032007. 

10, 	In support of their contentions, respondents have relied 

or, the decision in Dtrict (.:uihcto;-, Vizinagaram vs.M.Tripura 

Sundari !Jevi 11990 (4) SIJR 2: wherein the Hon'ble Supreme 

Court has held that a Governme nt servant could be discharged 

from service where it is discovered later that the Government 

servant was not qualified or eligible for his initial recruitment 

in service and based ort this decision, DOP&T have issued O.M. 

19M5J993 iayin dowr 	vilerever it is found that a 

Government sen'ant, 'ho was not ailfied or eligible in terms 

of the Recruitment Rules, etc. for initial recruitment in service 

or had firnhsd false information or produced a false 

certificate in ercer to secure aiwointrnent, he should not be 

retained in the service, If he is a probationer or a temporary 

Government servant, he sioud he dkschargei or his service 

should be terminated. Further, the respondents ha;e relied on 

the decision of the H'hfr Supreme Court in lndi.i Bhushan 
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wherein it has been held that "every violation of rules of natural 

justice may not be sufficient  for invalidatin.q the action taken by 

the competent authoriti/enwIover and the court may refuse  to 

interfere if ittc 	ceJ fh 	c'rh vo/ation has not caused 

prejudice to the affect 	ercr; or employee. Based on this, it 

has been urged that since the aptlicant had been selected to the 

post in question in an ili at manner based on an unauthorized 

advertisement and that: during the period of prot'ation as his 

service has been termr';d. rherr hs not been vioiaion of the 

principlef of n.turi ytke iio 	nianner, However, it has 

been submitted b; the spondnts that SLP (Civil) 

No21289/2Ot1 (Sri VKMIt:tai vs. Union of India & As. arising 

out of a Pahhc lnterst AnTabon hing been filed, the Hon'ble 

Surerne Court had caile fr 	renort and the same had 

been filed iri a seaky! rovvy vhch byludes termination of the 

applicant aiso in terms 	CAM report(Secret). Thereafter, by 

f';Hrg additonai cc ncr.rehr, it hat; been brought to our notice 

that the Uin'hle Suniere Woo 1ised of the said SLP vide 

order dateci 	J 2.20 12 by observing that 	are fully satisfied 

that the rnondet. 	gariation INTRO) is. taking all the 

necessary steps to corrot 1 rhoiaics/irreguiarities pointed 

ece 	thp novs, e7o;tS have re1iei on the 

decision ; ;' 	 New DPI10 in 

• 
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O.A.NoJ334/2012 disposed of on 22.82012 in which order of 

termination as has been issued in the instant case, has been 

held to be valid and legal and therefore, in the similar analogy, 

this Tribunal should also decide the lis. 

We have perused the pleadings and heard the learned 

counsel for the respective parties. We have also gone through 

the rejoinder to the counter and the writtefl notes of 

subni I ssio n. 

Admittedly, applicant was not an enmloyee of any of the 

Organizations or Departments of the Government of India to 

which restricted circular dated 21,3.2007(A/2) had been 

referred to inviting applications for filling up various categories 

of posts in National Technical Research Organization, Doom 

Dooma, It is also Uj admitted position that for filling up those 

posts, there were different sources of recruitments prescribed 

therein, which intcr alia, includes, direct recruitment basis. 

Applicant, no doubt, was an aspiring candidate for the post of 

Technical Assistant 4è  which falls [Code No.X71II-14] and 

essential qualifications prescribed are as under: 

(a) Bachelor's Degree or three years 
diploma 	in 	Electronics 	& 
Communication 

Ap,e Limit: 18-30 years (relaxable for 
reserved categories. ex-servicemen, 
Geveroment employees and other 
categories for whom, relcxations are 
provided in the instructions issued by 
GcvrmT3eT. t from lime to time), 
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( 

Note: in case of re-employment of Ex-
serviceman, qualifIcations are relaxable 
provided they possess the technical 
trade proficiency certificates issued by 
Army or Navy or Air Force, and have at 
least ten years of experience in the 
relevant trade. 

In snecialized areas or fields like GIS 
man nrn. remote sensing, imagery 
ana1vs UAV etc. those who possess 
professional or technical qualification, 
equivalent to graduate degree or 
diploma n Engineering, along with 
experience of at least five years in the 
relevant field, will be treated as 
eligibi 

14. 	Attainment of aforementioned essential qualifications by 

the applicant this making hiw eligible for the post f Technical 

Assistant-A is ct in dispne lt is ajso not in dispute that 

applicant 11iRvim2,  been se)ecrod was appointed to the post of 

Technical AssistantA on diract recruitment basis. Appointment 

of applicant on direct recruitrncit basis implies that candidates 

belonging to exservicemen, Government employees or other 

categories where reiaxatioo is admissible as per the 

instructions issued :y the Government of India from time to 

time were not within the zone of consideration along with the 

applicant ftis 0i significance to note that in A/2 restricted 

circular, bottom note n tlie Age Limit in respect of all 

categories of posts has beenescibed. it is mentiened therein 

that ftr deputo:ticn/absorption/re-empIOyP14.flt the age 

limit is 56 year;' whereas no such stipulation is ther under 

the Age Limit in so far as Technical Assistant A' is concerned. 
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Conversely, as quoted above. it has been mentioned that the 

"Age Limit: 130 ars (reiimthle for reserved categories, 

ex-servicemen, Government employees and other categories 

for whom, reiaxatons are provided in the Instructions 

issued by Gove.rnmert frn tiee t (ime)". From this the 

corollary is that as the a p1nt s&ection and appointment to 

the post in question is not as a reserved category candidate or 

ex-serviceman or the Government employee, as the case may 

he, it goes without saying that the source of his selection to the 

post of Technical Assistant 'A' was through direct recruitment 

basis. 

15. 	In view of the above factual position, the sole point that 

emerges for determination is whether applicant ccuid be held 

ineligible and thus, his appointment to the post of Technical 

Assistan 'A' couid e :arm iated without complying with the 

principles of natural iustice n the ground that he does not 

belong to any of the. organzaticns 	departments to which 

restricted circular had been circulated inviting applications for 

filling up the post in question, and therefore. he was not 

eligible to he cons 1re': 	teims of circular dated 21.03.2007. 

16. "'he word 'ehgibie' h service jurisprudence refers to 

fulfillment of prescribed norns ir standards for appointment, 

promotion & reri l nets. 	the case may he, and if one 

does not fulfill any of the eligibility conditions, he/she ,:annot 

attain the objects sought to be achieved. Similarly, in the instant 
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case, appllcant' eligibility has not been questioned by the 

respondents in so far as educational attainments are concerned. 

The only point which they have canvassed to justify their action 

for termination of service of the applicant is that he did not 

belong to any of the mganiat ons/departments from which 

appiicatons had been invited, in this connection, we would like 

to reiterate that applicant'r appointment to the post of 

Technical Assistant 'A' was on direct recruitment basis and not 

through any source or mode of recruitment so as to encourage 

inservice 	 the 	restricted 

organizations/departmentc. 	submit their applications. We 

are also not in awreement with the submissions of the 

respondent. 	th?t 	for 	dftect 	recruitment, 	the 

organizations/departments which had been circulated with the 

restricted circular (;OUid have sponsored or re:oinmended 

candidates for the purpe 

17. Secondly, as hidicatec, ahove, a. candidate could he 

considered eligible or otherwise soblect to the provisions of the 

recruitment rules for the post in question and it is not in 

dispute that the applicant did not possess the requisite 

educationa.1 quiificadon as irescrihed in the circular while 

making hits arplicaton. fe that ;is it may, it is an admitted 

position that appiicants joining as Technical Assistant "Afl being 

dated P11 .ZOOE hi wo rears' probation period came to an 

end on 7,L2fl clarity, Paragraph-s of 

'- 
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Memorandum dated 20.12.2007(A/3)/offer of appointment 

reads as under. 

1 Shri Subhendushree Routroy will be on 
nrobation for a period of two year from the 
date of joining which may be extended at the 
discretion of

, 
 the competent authority. The 

t(--rms 8 conditions of service during this 
period will be governed as per Central Civil 
hervice (Temnorarv Service) Rules, 1965 in 
.orce from time to time. During this period of 
erobation his service are liable to be 
ermjnated without notice or without 

assigning any reason thereof if his 
performance is found to be not satisfactory of 
if the Govt, I.s satisfied that he was ineligible 
for recruitment to this service/post in the 
1Stlfltr 

18. 	ft is not in disote . chat in terms of the offer of 

appointment. prohe tion enod being two years of the date of 

his 	joifliflg, co uh he extended at the discretion of the 

competent authnlritv,. 	PW 	does not mean that on 

p 	th 	erh 	Ocometon ft e ni 	ttiOfl  of two years, the 

competent authorities at thcir w 	s him and fancies will issue 

order extending the period of probation. It reveals from the 

record that alth 	h ou applicanes probation of two years was 

over on 171.2010, there was no order either extending the 

period of probation or confirming/absorbing the apnlicant in 

service was passed. Hnwvpr rhf. resuondents vide Office 

Memorandum dated 1 8J.0.201 I etended the period of 

probation of the apo 	 I 7 2012. fbflowed by another 

order dated 42. 1! t e:n' te oenod of probation upto 

17.01.2013. These points have not been satisfactorily explained 

c. 	 - 
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by the respondents. However, in support of theft stand point, 

they have relied on the decision in District Collector, 

Vizinagaram vs. M.Tripura Sundari Devi (1990 (4) SLR 237), 

wherein the Honbe Supreme Court has held that a 

Government servant could be discharged from service where it 

is discovered later that the Government servant was not 

qualified or eligible for his initial recruitment in service and 

based on this decisi, DOP&T have issued O.M. 19.05.1993 

laying down that wherever it is found that a Government 

servant, who was not qua!ified r eligible in terms of the 

Recruitment Rules etc:. for initia recruitment in service or had 

furnished false information or nroduced a false certificate in 

order to secure appointment. te should not be retained in the 

service. If he is a probationer or a tem.norary Government 

servant, he should he di.schared or his service should be 

terminated. in additieo to thh they have relied on the decision 

of C.A.T., Principa Peach, New Delhi in O.A.NoJ334/2012 

disposed of on 2.2.ft2di2 in which order of, termination as has 

been issued in the instant case, has been held to be valid and 

legal. 

19, We have pesed the decision of CAT, Principal Bench 

cited supra. in that case the appIican was a candidate for the 

post o Linguist (French in MTRO and, in the footnote of 

SLNo.12 of the appiication form he was reciuired to mention his 

m passed coder  educationai 	quaific aton, 	.o.. 	exa  
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faculty/discipline code an specialization/subject code. 

However, applicant in his application form dated 30.04.2007 

for the post of Linguist French) in NTRO [against Code 12(a)] 

had stated "result awaltecr which, implied thet applicant 

therein had not: riossessed bachelor degree with diploma at the 

time of submission of his ap1icadon, which necessitated 

termination of his service. 

From the above analysis, we are of the opinion that the 

facts decided by the CAT, Principal Bench in O.A.No.1334/2012 

being distinguishable to ..he fac:s of the case in hand cannot be 

of any assistance 

Now, the point to be decided is whether before the 

termination of service of the applicant, he was to be issued with 

notice or in other words, termination order suffers from 

violation of the rinsiplos of natural tistice. In this connection, 

ive wojd like to. note that j fte: decision cited by the 

respondents in Indu Shushan Dwivedi vs. State of Jharkhand 

and Ors, (2010; U. SC 	H 278, the on'ble Supreme Court has 

been h&d that "every violation of ries of natural justice may 

not be sy~,Fjfciem fbr hwa1kkffi.q the action taken by the 

competent authorTh,/m plover rind the court may refuse to 

interfr reif it is ecvinced that sch vkilqtion has not caused 

prejudice to the affcwd pc)n or emp!nye?,. 

20. As discussed hOi;, there; b&rig no extension of 

probation on compethr two years, whic'i was issued after 
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one year 'ide OM ciaed 128i0.2011 extending the period of 

deputation upto 1712012 felowed by another dated 4.4.2012 

extending the period of deputation upto 17.1.2013, it cannot be 

said that no prejudice has been caused to the applicant by the 

termination of his service. Since the point boils down to 

ineligibility of the anplicant on the ground that hc was not a 

candidate by ;m 	f the sponsored departments of the 

Government of ndia to which iestricted circular had been 

circulated, in our considered view, hefore orders of termination 

could be issued to the app!icnt, he should have been asked to 

show cause against the proposed termination. In view of this, 

the order of termination suffers from violation of the principles 

of natural lustice and hence, the same is quashed. The matter is 

remitted back to tile rr!nndent-authorities with a direction to 

take such action 	 and proper only after issu.in.g a 

notice to the applicant to show cause against the proposed 

action. In the circumstances, applicant shall be reiistated into 

service forthwith. Howevr,, as regards the payment of back 

wages fen- 	e 	fron cmination till the date of 

reinstatement. th 	a1 b- uhject to the decision to be 

aken by the euv;iwit 	:cncernec in pursuance of our 

direction as made above. 

In the result, th 	A. is allowed in part. No costs. 

C 
(Rq c.M!M 	 IA ItPA TVAIk 
MEMBER IA) 	 MEMBER U) 

S 


