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()RIcINAL APPLICA'I R)N NO. 374 OF 2009 
Cuttack, this the36-dny of April, 2010 

Sri D. Panda & Others 	 . Applicants 
Vs 

Union of India C.'ther 	 Repondent 

FOR INSTRUCTIONS 

Whether it be referred to reporters or not? 
Whether it be circulated to Principal Bench, Central Administrative 
1'rihunaI or not? 

C. R. MOLATRA) 
ADMN. MEMBER 



CENTRAL ADMIN isii1'riv:. TRiBUNAL 
C UTTACK BENCH, CUTTACK 

ORIGINAL APPLICATION NOs. 374 OF 2009 
Cut tack, this the Oday of kM,4)1  0 

( ORA M: 
Ho&ble Mr. C.R. Mohapatra, Member (A) 

in the matter of 
Sri D. Panda, S!o-Rarn.a Chandra Panda, At-Nirnakolipur, 
P.().-Rahasoj, Via/P. S IDist-Jajpur. 
K. Rupendra,, i/o- Late K. Sanyasi, At- Gobindpur, P.o-
SUTaIa, Via-Girisola, P. S-G olantra. District-C anj am. 
Sthth NI ohapatra, S/o-Banshidhar Mohapatra, At/P.0-
Tulasipur, Via-B aghaim.th, P. S-B aiilci, Dist-Khurda. 
Kartikeswar 	Sahoo, 	At-Kulasikhrapatana, 	P.O_ 
1)andamakundapur, P. S-Pipili, Dist-Puri. 

5, Dibakar Mohanty, S/o-L ate Padinacharan Mohanty, At-
Lingipur, P. O-Sisupalaga.da P. S-Lmgaraj, Dist-Khurda, 
B hu baneswar-2 
Suresh Barala, S!oLate Buici Barala, At-Haldia, RO.. 
Cortata, V iatP. SIDistrict..Jagatsinghpur. 
M aheswar Rout, SJo-K.eshaba Ch. Rout, At/Po-il alarpur, 
Via-M anjori Road, P. s-Bhandari Pokhari, Dist-Bhadraka. 
Yogendra Ohadei, S/o-Ananda Chaiidra Ghadei, At!Po-
,&marakhuda, Via-B anarnalipur, P. S-B alipatana, Dist-
Khurda. 
i aladhar N ayak, S/o-Nidhi N ayak. At/P. o.M aiukagoda, Via-
B olagada, District-Khurda. 

I 0,Bichitrananda Das, P.0- Kumarabast, Via-Aranga P.SfDist-
Khurda. 

11. K.rushna 	Chandra 	Sahoo, 	At/Po-Olakana, 	Via- 
Nischintakoili, P., S-M ahwiga. [)ist-Cutt:ack. 

12.Sapan Chataee, ALTPo-Matiapada Near Trilochana V.P. 
School, Dist-Puri. 

13.1-rakash Chwidra Gouda, Sb- Hanu Gaiida, AtiPo-Seragada, 
V ia-As ka, .Ps.-Patpur, i)ist-Ganj am. 
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	 Das, SIo-Rabmdra Das, At-Saradeipur, .0- 
B iraiiiiakanthapur. TiatPs/Dist_Kenclrapara. 

L 



15.Rakhala Chandra Lenka1  S/oBhaskara Lenka, At.Nanpur, 
P.O..Jhadaiinga, ViWPs-Astaranga, 1)ist...Puri. 

16 Sureh (' handra M ohaith S 1cr- Late Kelu C harana M ohant ' 
AtJ-Kalikadevi Sahi., Kuna 'iota Lane, P.s-Puii Town, Dist-
Pun. 

17.Sukanta Sahoo, S/o-Udayanath Sahoo, At-Bhauia, Po-Kairi, 
p. S-Pipi.1, Dist-Puri. 

I 8,B asudev B azara, S/o-Chitaranjan Hazara, Quarter No.2814, 
Unit-3, Kharabela Nagar, Bhubaneswar. 

19..D. Somanath Reddy, Sb-i). B alaii, At.-Govindapur. Po-
Sorala, Via-Girisola, P.s-Gularithra, Di.st-Ganam. 

20.B idvad.har B ehera, S.o-13 irnbadhar B them. AtfPo-Regeda, 
Via- N arsinghpur, Dist-Cuttack. 

21.Guru Charan. Pandas  At-Desahi, P.o-Dadhibarnanapur, P.S.-
U ovindapur, Dist-Kendrapara. 

22.P . Krishna Mohan Reddy, Plot No.1149 (2 
Dumudurna Housuig Board Colony, Bhubaneswar, K.hurda 

23.Subasa Kurnar Jena, Sbo-Braja K.ishore Jena, At/Po- 
Muktapur, P. S/i)ist-Khurda. 

All are presently working in the Office of the Accountant 
General (A&E), Orissa, Bhubaneswar, Dist..Khurda. 

..............Applicants 

By the Advocate(s)..... ................. Mis, D.P. Dhalsainant, 
N. Rout. 

1I mon of India represented through Comptroller & Auditor 
General, 10-B ahadursaha Marg, New Delhi-I 100124, 
Accountant General (A&E), Orissa. Bhuban.eswar, Khurda-
75 1 00 1. 

Senior l)eputy Accountant General, office of the Accountant 
General (A.&E), Orissa. Bhubaneswar, Dist-Khurda-751001. 

.............. ... ......... Respondents 

By the Advocate(s) ................ Mr. U.B. Mohapatra, scosc 
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(1) II I) E R 

HON 8iJE NIR. (2. R. MOHA PA TRALJVWMIW  R(A) 

Uuis Orirnal Application has been tiled by 23 

ijh aTl'. i1fltk. ''1iith th fO!lo\.111g fT1\ CT 

".l)irection!directions be issued to the Respondents 
to regulanze the services of the applicants in 
Group-I) post with effect from 11i22006 with all 
consequential benefits; 

Any other order/orders be passed to give complete 
relief to the applicants." 

According to the applicants they were en.gaed as 

daily.  wage casual labourer in different spells during 1986 to 

1998 onwards in the Respondents' 1)epartment and they have 

been continuing to work as such till date. Their case is that some 

of the applicants like applicant Nos. I, 2, 4, 8, 13, 14, & IS have 

been paid at the rate of I 130th  of the pay scale of the minimum of 

the relevant pay scale of Groiip-l)) j.lus dearness allowance 

w.e.f. OLIl. 1996 by the Respondents pursuant to the circular 

issued by the DOP&T O.M. No.490140/2/86-Estt, (c ) dated 7'1 

June, 198$. The applicants like applicant Nos.3, 5, 6, 9, 10, ii, 

I 2. 1.. 18 & 73 have also been paid at the rate of 1130th  of the 
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E 
pay scale of the minimum of the relevant pay scale of (GroupD) 

plus dearness allowance w.e,f. 2001 and applicant Nos. 7, 19,21 

& 22, were paid at the rate of 1130th  of the pay scale of the 

mnnmuni ut the relevant pay scale of Croup-D) plus dearness 

allowance we.f. 2002, 2004, 2005 and 2007 respectively and 

applicant No.16 has also been paid the same from 1988. 'I'heir 

case is that they have been working hard and performed 

satisfactory service rn the area of work they were 

depioyedlengaged. They have been engaged to work in ( i) 

transit home for IA & AS Officers, (ii) Office Garden, (iii) Watch 

and Ward duty in old A. G' s 13 ungalow and vacant 13' Type 

Quarters, (iv) Cleaning of office and bath rooms. Their 

contention is that since they have been working for more than 10 

years they are entitled to be regularized m the light of the 

decision of the Houible Apex Court in the case of State of 

Karnathka and Others .4/  ersus U ma Dcvi and instruction issued 

by the .DOP &T vide its O.M. No.4901911112006-Estt. (C) dated 

11 .12.2006 pursuant to the order of the Hon'bie Supreme Court. 

Their representations for being regularized against Group I)' 

posts and payment as per the recommendation of the Sixth 
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Central Pay Commission have not been responded positively, 

whereas the income Tax I)epartment has regularized the services 

of similarly placed persons. 

2 The Respondents by fli'iiig detailed counter have 

opposed the prayer of the applicants. The factual matrix of the 

case given by the Respondents are that, the applicants were/are 

only engaged on contingent basis as and when their services 

were/are required and they were/are being paid trom. contingent 

fimd. They were/arc never appointed against any,  post of (1ri)' 

or for any specific work of regular nature that are being done by 

the regularly appointed Group 'D' employees of Department. 

The applicants have also not been sponsored by Employment 

Exchange nor hiced any selection process. So, the applicants not 

having satisfied those 	requirements are not entitled for 

reguJan.zation. 

It is empathetically stated by the Respondents that 

these applicants were engaged intermIttently to undertake menial 

nature of work on daily wage basis and not as casual labourers. 

They also pointed out that, except appi:Lcan.t at Si. 'Nb 12 the 

L 



-'- 
remaining workers are not engaged against regular nature of 

work or the work which are entrusted to Group '13> posts. Thc 

applicants are never recruited through employment exchange 

which is crucial in terms of Government Circular dated 7 May. 

1 985 (Aimexure-R/ 1). 	The further contention of the 

Respondents 	that the applicants not being regular 

Government seivants are not hoiding au civil post under the 

Government of india, 	it is the further contention of the 

Respondents that even if it is assumed but not admitted that the 

applicants were engaged as casual I ubourers at the rate of 1130th 

ofpay at the minimum of the relevant pay scale plus DA, still 

they cannot claim regularization of their services as they were/are 

not engaged in accordance With any extant rules. 	In this 

c'mnection they have placed reliance on the the iudgemeut 

delivered, by the Honh1.e SC in Dhampur Sugar Mills Ltd Vrs. 

Bhola Singh in Civil Appeals No. I 2(2...63I2003 dated 08.0205. 

Further stand of the Respondents is that the engagement of these 

applicants was never against, any wTqTk of permanent nature 

against sanctioned post. of Group 	. 	it is averred that, 

consequent upon trauish.r of estate nianagernent, the services of 



(a\, 	-4-- 

Mali. and C.howikdars have since been transferred to Audit 

Office we.f. 24.02.09 and the Respondents are not at ai 

deploying the applicants to undertake the duties of Mah and 

C howikdars smee then. 11. is the stand of the Respondents that 

the applicalits are not covered under guidehues issued by the 

ii)Ot&T dated 11.12.06 as they were not appointed as casual 

labourers through employment exchange or after facing selection 

process for recruitment of casual labourers The Respondents 

turther dispute the clami for reguiarizatioii at par with persons in 

the income 'lax Department as they were never engaged against 

duly sanctioned post and their engagement was 1)UrelY on day to 

day requirement. The Respondents have also referred to the 

order of ths Tnbunal dated 23,10 08 in O.A. Nos.606/05, 634/05 

& 855/05 in a case pertaining to the persons of Central Excise 

and Customs and Service Tax Department, in which such types 

of grievance for regulanzatiori of services was dismissed which 

was upheld by the H on' ble High Court of Orissa. 

3. The applicants have flied their reomder 

poinlin.g out that they were working as casual labourers against 

38 Group '1)' sanctioned posts under Respondent No2 and ' 
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which were abolished by the Respondent No. 1 vide its letter 

No. 14445-885/l 18..2007 dated 2504.2007 and subsequently 

those 38 posts have been restored vide letter dated 1201 20i0. 

The applicants having completed more than 10 years and also 

having, minimum qualification of 8 Standard pass, 	they 

are entitled to be regularized. The applicants have also filed 

their written notes of arguments reiterating the points already 

taken in the pleading.  

4 	II card the L d.. Counsel on either side at length 

and perused the materials placed on record. 

. The main ground urged by the applicants; in 

support of their claim for regulanzation is that they have worked 

for a long penod as casual workers' and have been paid at the 

ratc of 1130th  of pay at the minimum of the reievan.t pay scale of 

Group <I)' plus dearness; allowance. Hence, they are entitled to 

reguianzation against the sanctioned post. 	i'heir further 

contention is that they also possess the minimum educational 

q uaiificatioii required for a Group I)' posl In this coiinection. 
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they have relied on the decision of th.e Hon?hle  Apex Court in the 

case of lirnadevi (Supra). 

1 have gone through the circular of the DOP&T 

dated 11.12.06 (Annexure-AJI) dealing with regularization of 

qualified workers working against any sanctioned post in regular 

manner and the decision relied on by both sides. 

(i) According to the 1espoindents the applicants 

were never appointed as against Gri) sanctioned posts nor are 

they casual. employees of the i)epartni.ent. They are the 

contingent paid workers engaged as and when required on 

payment of pro rat..i. basis i.e i/30 	ay  in accordance with the 

mni stctions of the DOP&l for the days they worked. This was 

disputed by the Applicants. in order to justify the claim that the 

applicants are the casual workers working under the Respondents 

without any break in service against duly Gr.D sanctioned posts, 

by filing MA No. 194 of 2010 Learned Counsel for the 

Applicants seeks direction to the Respondents to produce records 

such as the file, records, bills containing bonus, arrear differential 

dearness allowance etc, hr the year 20081)9. While, giving 
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consideration to the ment of the matter, I have also heard the 

Learned Counsel for both sides on the question of production of 

records. Learned Counsel appearing for the Respondents 

vehemently oied the c utention of the Learned Counsel for 

the Applicants on the ground that there is no record to show that 

the Applicants were engaged as casual lahoruers and continuing 

for last ten years. On the other hand in order to substantiate their 

claim, Learned Counsel for the Applicant through. his notes of 

argument produced certain records showing the payments made 

to the applicant for few months of some of the years such. as 

2007-2008 etc. In view of the above, I do not find any justifiable 

ground to direct the Respondents to produce the records existence 

of which has been disputed by the Respondents. This is because, 

law is well settled in a plethora of judicial pronouncements. 

Suffice to quote the cases of I3SNJ..I and others v .Maheh 

Chand, (2008) 1 5CC (L&S) 792 and Ran.Ip Nugar Palika v 

Babuji Gahhaji Thakore and Ors, 2008 (2) SLR 767 (SC) in 

which it has been held, by the lion' bie Apex Court that onus lies 

on the persons to prove their engagements. 



cç) 

So far as merit of the matter is concerned, it is 

noted that in the first instance it is to be decided whether the 

Apphcaiits were contingent paid worker of the l)epartment. or 

were engaged on casual basis against duty sanctioned Gr.D posts 

and have been continuing inee then in a regular manner. No 

material has been placed b the Applicants to justi li  that they are 

the casual employees of the Department and have been 

continuing for last ten years regularly. Contiiigeiit paid workers 

continue to work, if there is need of work and there is availability 

of fund, tven if work is available htii: fund is not available, 

engagement is not possjhle. Applicants: failed to prove that the 

are not the contingent paid worker as claimed by the 

Respondents. Law is well settled, in a cutena of decisions that in 

cases where the appom tme nts were vojd ab un tic, 

having been made in utter disregard of the existing 

recru itnient rules and/or cons t.il. u tional ac heme 

adumbrated under Article 14 and 16 of the 

constitution of indis. would be wholly iliegal (rei 

Punjab water supply and sewerage Board v. 

Ranjodh Singh 120071 1 SOC (L&S) 71.3; Punjab State 
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Warehousing Corporation v. Manmohan Singh 

337). Any appointment in violation of the Constitutional scheme 

as also the statutory recruitment rules, if any, would be void-

(}haziahad 1)evelopment Authority and another v Ashok Kurnar 

and Another (2008) 1 5CC (L&S) 1016. A2?intment  made 

without fôliowiiig recruitment rules and procedure-Such 

appointments are ii legal... Services rightly terminated-St ate of 

Jharkhand and others v Manshu Kumbhakar, 2008 (1) SLR 1 

(SC). Further in the case of i)irector, SCT1 etc. v, M.Pushkaran, 

(2008) 1 5CC (L&S) 25$ as under: 

"8. 	. No appointment can be made by a local 
,authonity,  withou.t following the provisions of 
recruitment rules. Any appointment made in 
violation, of the said rules as also the constitutional 
scheme of equality as contained in Articles 14 and 
16 of the Constitution of India would be a nullity. 
Para-9 l)ue to some exigency of work, although 
recruitment on daily wages or on an ad-hoc basis 
was permissible, but by reason thereof an 
employee cannot claim any right to be 
permanently absorbed in service or made 
permanent in absence of an statute or statutory 
rules, .M erely because an employee has completed 
240 days of work in a year preceding the date of 
retrenchment, the same would not mean that his 
services were liable to be regularized" -NI ahbooh 
I )eepak v N aj ar Pane ha at, ( a'jraula and another,  
(2008) 1 SCU (L&S) 239. 



Also I may ;tate that Article 14 read with Article 

16 (1) of the Constitution enshrine fundamental right to every 

citizen to claim consideration for appointment to a post under the 

Oovermnent, Therefore., even if there is: any post lyIng vacant the 

same needs to be notified Lnvlting applications from all eligible 

candidates to be considered for their selection in accordance with 

their merit. That the applicants engagement was not through due 

process of selection & also not through lmployrnent Exchange is 

not in dispute. I have also gone througl the decisions of the 

H.oifble Apex Court in the case of Secy., State of Karnataka v. 

madevi (3),(2006) 4 5CC 1 as also the instructions issued by 

the DOP&T under AnnexureAIi relvmg on the direction of the 

1-I on ble Apex Court in the case of ti ma l)evi (supra). Relevant 

portion of the instruction of the DOP&T under Amiexure.-A)l is 

extracted herein below: 

H owever, the Supreme Court in Pam 44 of the 
aforesaid iudgement, dated 10 .04 .2006 has 
directed that the Union of India, the State 
(overninent and their instrumentalities should take 
teps to regulan.ze as a one-tuii.e measure the 

.crvices of such irregularly appointed, who are 
duly qualified persons m terms of the statutory 
recruitment rules for the post and who have 

o;ied. worked for ten years or more ip duly sanct  



0 
posts but not under cover of orders or courts or 
tribunals. The Apex Court has clarified that if 
such appointment itself is in infraction of the rules 
or 	i 	inlaon  of the proVisions of the 
Constitution. illegality cannot be reguianzed." 

N either in the decision of the H on ble Apex Court 

in the case ot Lma Dcvi, surpa) nor in the mstructioiis of 

D(.)P&T there has been any whisper in regard to the 

regularization of the contingent paid worker like the present 

Applicants. The decisions as also the instructions clearly provide 

that steps be taken to regularize as a one-time measure, the 

services of such irregularly appointed, who have worked for ten 

years or more in duly sanctioned posts but not under cover of 

orders of the urts or of tribunals and should further ensure that 

regular recruitments are undertakei.i to liii those vacant 

sanctioned posts that require to be filied up, in cases where 

temporary employees or daily wagers are being now employed. 

As discussed above, neither the applicants were temporary 

employees nor were they continumg against duly sanctioned 

posts' rather they were getting their wages from the contingent. 

tund. Payrnen.t made to them on pro-rata basis in accordance with 

the instructions of the DOP&T cannot give them any right to 
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claim regularization nor can it 1ustif that they are continuing on 

regular basis against duly sanctioned posts. 

In the light of the discussions made above, I find, 

absolutely no justifiable reason to grant any of the prayers made 

in this OA. This OA, is theretbre, accordingly dismissed being 

devoid of any merit. l'here shall be no order as to costs. 

ADP'iN. MEMBER 


