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CENTRAL ADMINISTRATIVE TRIBUNAL 
CUTTACK BENCH: CUTTACK 

OrjgjI Application No. 	2011 
Cuttack, this the\day  of August, 2013 

CORAM 
THE HON'BLE MR. A.KPATNAIK, MEMBER (JUDL.) 

filE HION'BLF MR R C MISRA, IMEMBER (ADMN) 

Shri Binayak Prasad Padhi. Aged about 58 years, Son of Late 

Yudhistir Padhi a permanent resident of Gandamunda, 

Bhubaneswar, Dist, Khurda, PIN 75 1 030 at present working as 

Divisional Engineer. Regional Teiecorn l'rainiog Centce, [RTTC) 

BS1L BLwane ar Disr Knurda 

k'y AthoLate(s)-M1s S Ojha, S K Nay'iU 

Versus-- 

Urion of india represeited throagh 
The Secretary to Government of India, Iviinist3y cf 

I elecommun cation and Lformation & Technolo. 
Barakhamba. Road Sanchar Bhawan, New f)eihi1 10 001. 

Bharat Sanchar Nigarn Limited represented through its Chief 

Managing Director, Corporate Office, BSNL, Janpath, New 

1) i 11 

The Director (H R, C 	rate Office, B SNL, Janpath, New 

Delhi. 

4 	The Chief General Managen BSNL, TeJecorn Circle. 
1. 
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ShrlBKiNayak, General Manager, Consumer Fixed Acees, 

0/0. the CGMT, BSNL, PMG Square, Bhubaneswar, Dist. 

Khurda. PN 751 001. 

Respondents 

(By Athocate(s) Mr.RJ\T.iiaI) 

0 R D ER 

LIPATNAIL ME.NER (JUDL.): 
ilte Applian , preserifly working as Li 

Eng,irieer, in ReionaI Telecom Training Centre, [RTTO. BSNL, 

cvu 	al \' a; 	 ni becwar 1n 1h 	D1 t 

Khurda/Odisha has filed this Original Application under section 9 

of the Administrative Tuibnnals Act. 1985 in which he has prayed 

'.o 	quash the Memorandum No .23/ORI2.GO9./'VM4 dated 3 () 

iNovember. 2010 issued under 110e36 of BSNL CDA Ruies, 2006 

n f\nnexureA]'4 and the appointment the IC) to enquire into the 

charges vide Memorandum No23/ORI2009VM-f 

2011 (Annexure$t'6' being without due application of mind ai;ri 

wizs considering his represen.iation in its proper nersecive, 

inter alia stating that he hac floated tendered dated 19O92009 and 

3.i 0.2009. After receint of co:mpiainL without acting upon the 
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bids received pursuant to the tenders, opinion of the CGMT, 

Orissa, IBhubaneswar was sought by him to the extent whether to 

proceed with the acceptance of the bids for execution of work or to 

cancel the tenders on the allegation received with regard to the 

alleged irregularity. The CGMT, OrisSa. Bhubaneswar in letter 

dated 
3cd  February, 2010 intimated him to cancel both the tenders. 

.crdgl. e had calle 	he 	e in Februar, 20 0c 	 dt 	 .  

Thereafter, he was transferred firom the post of Telecom District 

Manager, BSNL, Bhawanipatna in the District of Kalahandi as 

DGM, Marketing, Oi'o the GMTD, BSNL, Bhubaneswar in May, 

2010. Therefbre. issuance of the charge sheet after long passage of 

rime ie. on 30th November. 2010 that at a when he is ripe for 

urorrtotion to GM on ren1ar hais., calling upou him to explain as 

rhy he had committed the irregularity in the tenders is nothing 

but flogging a dead horse for ulterior motive with a view to throttle 

his promotion. He was issued the charge sheet without RLTDs 

albeil Rules/law clearly provides supply of RUDs along with the 

charge sheet to enable the delinquent to prepare and rmt h 

defence. His contention is that as the time assesbv memories of 

4 
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hicidents and occurrences get DuiTed, recollection of an event 

becomes difficult and memoly about an incident fades. Human 

memory is ephemeral issuance of chag,e sheet after passage of 

long time without RUDs and without any reason for delay he was 

handicapped o submit his reply. As such in his representation 

dated 10.01.2011 while making his preliminary objection to the 

said charge sht 	rved hs right o submit detailedrepyeehae 	i 	 l  

after receint of RUDs. But the Resoonclents, without supplying 

him 	copies of the RU Ds/documents through which the 

prosecutionDepartment seek to prove the charge, without awaiting 

thc n'ljIy and whot oijsiderin th -,poims raisen by hm in. Pis 

reoresentation. Respondent No3 appointed Respondent No.5 as 

JO to enquire into the matter vide Memorandum dated 6th  May,  

2011  (Annexure-A16). Next contention of the Apphcam is that 

when entire aetioi witch is the subject matter of the charge sheet 

was taken with the prior consent and knowledge of the 

higher/competent AthoriLy, roping 	m into the incident is 

intentional and deiiberate In this connection, it has been stated 

that 	act of reisitoi of ower, whether legislative or 
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a(lmlnistrative or quasi udiciai is open to challenge if ii is 	so 

arbitrary or unreasonable that no fair minded authority could even 

have ever made it. The concept of e.uaiity as enshrined in ArtcIe 

14 of the constitution, embraces the entire realm of state action. It 

would extend to an individual as WCII not only 'when he is 

discriminated against in the matter of exercise of right, but also in 

the matter of imposing iiabiiity upon him, The doctrine of equality 

s now turned as a s nonvm of fairness in the conceps o justice 

and stands as the most accepted methodology of a government 

ation, iv:- 	iiinistrative action is to be just on the test of fir 

pky and reasonableness. Therefore, the Respondents cannot be 

flcrnlltted to resort to se!eciive treatment towards him while letting 

out the authofity under whose diiecdon action was taken by him., 

Hence. the Memorandum of charge issued and sought to be 

enquired into ae not tenable beh unthir, arbitrary., unreasonable, 

unjustified and also against the doctaine of equaiv. The appellant 

deserves to be treated equaiiy in the matter of departmerfal 

oce.ed'ings. Having not fllowed the above principie, the 
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Memoranduñ of charges and the Memorandum in appointing the 

10 to proceed with the enquiry are liable to be set aside. 

in specific, in so far as the allegations made in the 

Cl arge sheets it has been contended by him that tender was floated 

n 19.09.2009Afier receipt of complaint, without acting icr th 

bids received pursuant to the tenders, valuable opinion of the 

CGMT, Orissa. Bhubaneswar was sougbt by him. On the basis of 

the ietter ated 3rd February (YiO ofthCGM 	Odisha.d 	 ,2  

iThubaneswar., he had cancelled the tenders in February, 2010. On 

rtzanon of the 	ers as some doubts were arisen, the bidders 

were asked to come with the original records. On vertiction, 

mns o 	f  some othbdocu 	 idderswound fraud  which was 

niso confirmed by the Labour Officers, R aipur. It has been 

submitted by him that it is not correct that requisition was not 

made to SDOs, Requisition was olaced to SDOs vide letter 

bfo.TDMNMisc/9 10 dated I ijM92309. The estimated cost 

ut Rs11 lacks for each zone was fixed raking into consideration that 

no significant work was done for last two years andl that this 

amount was assessed taking fote aocode previous years tendeT 

\L 
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document. The work was necesshated for restoration of the 

damaged cables and maintenance of interrupted cables to avoid 

displeasure and complaints of the BSNL Telephone customers. 

Thus, there ttfts,  nothing remained to proceed against him, 

In view of the above, it has been stated that a.s the 

action taken by the applicant does not come within the purVieW 

and ingredients of 'Misconduct' provided, in the B SNL Conduct, 

Discipline and Appeal Rules. 2006 the charge sheet and the 

aeoointnent of the FE) to proceed with the enquiry is/are not 

sustainable. 

2. 	Respondents contest the case of the Applicant stating 

* 	Cu' that the dp0IIC  rt s 	im 	ed serlou m1on 	kc 

to maintain absolute integrity, exhibit tack of devotion to duty' and 

acted in a manner unbecoming on the part of an emoioyee of the 

company in gross violating the provision of Rule 4(1) (a) (b) and 

(e) of BSNL CDA Rules. 2006 in the matter of floating U/C cable 

tender and job tende on l9.92009 and 13J0.2009 The said 

irreu!arity/i1legaiity was pointed by the then Ex ME of Kalahandi 

(Mr. Subash Cha.ndra Nay ak.. Therethre, enquiry U/r36 of the 

\— 
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BSNL CDA Rule, 2006 was stated against him, Then 

Mr,BKNavaIk (GM)(CFA), O/o the CGM, 3SNL, BBSR was 

appointed as 10 by the Director HR under sub Rule 2 of Rule 26 of 

BSNL CDEA Rule, 2006 to enquire the charges framed against 

But the Applicant without facing the enquiry has filed the 

instant OA. The Applicant was served the Memorandum of Charge 

dated 30th November. 2010 giving him opportunity to submit his 

reply. As per para 3 of the said Memorandum., the appLicant was 

required to submit his rely either admitting m denying the charges 

1amed againsi: hini. Applicant submitted his defence on 10.1.2011 

\TI1 	he has srrom y den d all the charges levelled against 

As per Rule 36 (9) (a), after receipt of the Memorandum of 

Charge, may request to insect RUDs on the date fixed by the 10 

oniy. In Rife 36 (3) of BSNL CDA Rule (Procedure for imposing 

major penaJties) it has clearly been pro'id.e that it would not be 

necessary to show the RUDs or any other document to the 

dei.rsuent before submission of his reoly to the charges. However, 

the Dishoiinao Authority considered the reply dated 10.1 20i I 

(Ann eu:eA/5) denying the char;rs in 4 t after o arid 	cUe 
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application of mind appointed 10 to enquire into the matter. It has 

been stated that only on 5. .12.2009 i.e. after receipt of the 

complaint dated 17.112009 and 2.122009 of the Ex MP of 

I.oksabha of Kalahandi Constituency, (Shri Subash Chandra 

Nayak) on corrupt practice and tender fixing, Applicant sought the 

advice of the CUM. As per the instruction of CGM, BSNL, Odisha 

Circle, Bhubaneswar, Circle Vigilance Team conducted 

investigation and during such investigation it was found thai both 

the tenders were on approximate instead of realistic value. The 

ai; cant rea!a1'jze ncompIete tender papers of some specific 

contractors by aiiowmg nost tender correspondence with an 

intention to thvc;ur soecific contracior of Bhuhaneswar. The 

practice followed by him was against the provision of NIT. i)uring 

investigation the Vigilance Team also examined the applicant. As 

the c:omoiaint was orientated from CVO offee. the IR was sent to 

C\'O oiflce tOr advice. After examining the case in detali, the 

Chief Vigilance 0ffiee', BSNL Corporate Office New Delhi 

advised fOr mai or pe-inualtry rwoceediqgs against the appl icarn and on 

consideration of the advice rendered by the CVO and all other 

- 
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materials the competent authority decided to initiate major penalty 

charge sheet against the applicant and accordingly memorandum of 

charge was served on the applicant on receipt of which he 

submitted his reply denying the charge sheet and thereiki 10 

appointed to enquire and submit the reply. It has further been 

stated that the applicant has referred the case to CGM, Odisha 

Circle ,)nl.y on 5J22OO9 fOr investigation which was intended to 

excuse. As the head of the SSA the applicant had independent 

financial powers to accept tender vaiue of one crozre rupees. The 

CGM Odisha Circle had no scope to know the irregularity unless 

and otherwise any 	nplahit was there. Applicant sought the 

advice of the CGM, BSNL, BBSR only after receiving the 

comnlaint otherwi.se he could have been able to fulfil his mala fide 

tcricn t h 	i1 tate that mtenton of tender fixuig is no a 

simple irregularity but it is a serious misconduct causing 

dishonesty with the business of th.e company as pert rule 4 & 5 (1) 

of BSNL CDA Rule, 206. Accordingly, Respondents have prayed 

for dismissal of this GA. 
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3. 	Applicant filed rejoinder in which it has been stated that 

in application at Annexure-A/5 he had denied the charges keeping 

reserve his right to s ubnit detailed reply after receipt of the 

documents sought by him in the said, application. As such, instead 

of appointing 10 to proceed with the enquiry he should have been 

given an opportunity to submit a detailed reply to the charge sheet. 

Therefore, appointment of the IC before receipt of reply is not 

'siairiahte -ie has alsoy ,ierned thL statid of ui Respondents tit 

ooportunity was allowed to only predefine bidders to regularize the 

documents and has submitted that he has a!Iowed opportunity to 

the bidders was not a new thina but as a condition precedent, in 

th s connection he has placed copy of the tender floated, by flhc 

office of the CGMT, Odisha, BBSR as AnnexureA/7 for the 

penisal of this TribunaL It has been reiterated that the tender 'vac 

floated after orior rprov of the GM. BST['TL For non suppiy )f 

the iUDs rroceedings are vitiated We applicant has p aced 

eiancc on the decision of the don'b!e Apex Court in the eases of 

<\7ija 	Vrs Union of hidia and others DSOS SCC 

1124. The reply furnished by tbeRespondens in the 
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counter is no reply to the points raised by the Applicant in the OA 

and can be constructed as acceptance and accordingly the charge 

sheet is liable to be set aside, he has placed reliance on the decision 

of the Hon'ble Apex Court in the case of State of UP and another 

Vrs Krishna Pandey, AIR 1996 SC 1656. Since there was delay 

in initiating the proceedings, the charge sheet is vitiated applicant 

n his rejoinder has placed reliance on the decisions of the Hon'bie 

Apex Court in the cases of State of Andhra Pradesh Vrs 

NRadhakrishnan, AIR 1998 SC 1833 and KCBrahmachary 

Vrs Secretary 	i 	1988 	(CA AS38, The: 	) I U 	3  

chare sheet does not disclose any misconduct and as such it is 

vague and is liable to he set aside, he has placed reliance on the 

deciSion of the Honbie Apex Co,.) in the case of DIG Vrs 

KASwarninath, (1996) ii 5CC 498. The Memorandum of 

charge:s being the outcome of bias arid mala fide the same is liable 

he has placed reliance on the decision of to he set aside, 	the 

Hon'bic Apex Court in the cases of PVJagarmáth RaP 	State  

of O1ssa AIR 1969 SC 21 and. AKKripack Vs 	nf 

1*7( SC 	Memorandum of charge was 
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issued on the basis of the preliminary enquiry but copy of the said 

nreliminary enquir was not supplied to him and, therefore 

principles of natural lustice were violated and on the ground the 

charge sheet is liable to be set aside he has placed reliance on the 

decision of the Hor'ble Apex Court in the case of State of 

Karnataka Vrs Satrughna Sinha, AIR 1998 SC 3038. 

ADpointment of the 10 without considering the reply submitted by 

him to the charges vitiated the charge sheet he has placed reliance 

on the decision of the Hon'ble Apex G,­,urt in the cases of Union of 

India Vrs VKKhanna, AIR 201 SC 343, 

TSShankaranarayana Yrs High Court of Judicature, (1995) 

SLR 713. According]y, the applicant has prayed for the relief 

claimed in the OA. 

4. We; have heard Mr,S.K0iha. Learned Counsel 

appearing for the Applicant and MrRNPal, Learned panel 

Counsel for the BSNL and perused the records. 

3. 	Mr011-!a, Learned Counsel for the Applicant, in course 

of hearing, mainly ooriined and fbcused his submission that 

exercise of power is not hona fide being without due application of 
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mind to the Rules and various judge made laws as it is settled law 

that procedure lapses cannot he countenanced 	misconduct. 

Therefore, allowing the 10 to proceed with the enquiry means to 

allow the disciplinary proceedings to hang on the head of the 

applicant like Damocles sword thereby throttling his promotional 

avenues. For alleged procedural irregularity initiation of major 

punishment speaks something other than the actual cause for 

initiating the disciplinary proceedings. it has been stated that 

misconduct implies a v rongful intention but not a mere mistake on 

the decision. While dealing with the issue,, the Honble Apex Court 

has iidicaed that lack of (Al ciency failure to attain the highest 

staraard of administrative ability while holding. a high post would 

not itself con sthute misconduct unless the consequences directly 

attributable to negligence would be such as to be irreparable or the 

resultant damage would be so hearv that the degree of culpability 

wou'd be very hjth. Ihe charac sheet does not disclose that the 

arohcant had unentionaily or deliberately indulged himself any 

wrong ftil act and as sech issuance of ehare sheet is illegaL By 

. ing as through the docum 	elae ent 	ed at Annexure-A/7 to the 
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rejoinder, it has been stated that the CGMT, BSNL, Odisha, BBSR 

had cancelled the tender made during financial year 2008-09 and 

directed for initiating tendering process afresh and the tender 

notice 	be floated afler vetting firom the office of the 

CGMT,BSNLBBSR. The word vetting means 'examine' or 

'apprise'. Accordingly, before floating the tender, applicant sent 

the papers to CGMT, Odisha, BBSR for vetting after which floated 

the tender. Since vetting does not imply approval, there was no 

necessary to get the approval before floating the tender. However, 

before or after floating the tender no adverse reniark or fault was 

pointed out by the authority in course of vetting. Secondly on 

some vague allegation raised by one corrupt politician with some 

ev1 intention, the matter was referrd to HQ for deciin 

ihereafte., the tender was cancelled. Even as per the report of the 

Vigilance Team., no financial loss caused to the Department. Other 

persons against whom aliegations Were levelled on the subject 

matter had not been questioned but the applicant has been singled 

out o'iious y with ob iue motive. Further, Mr. Oi ha by taking us 

tome othe aemade ite counter A. has been 
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p 

contended that there can be no doubt that the disciplinary 

proceedings were initiated against the applicant on the basis of the 

direction issued by the CVO, BSNL, New Delhi. When rule 

expressly empowers the Disciplinary Authority to initiate 

proceedings after due application of mind for any alleged omission 

nd commission against employee and in the instant case initiation 

of major disciplinary proceedings on the dictation of the CVO, 

BSNL, BBSR, without application of independent mind by the 

dkciplinary authority,hence, Hence, the Memorandums under 

Annexure-A/l & AR are liable to he set aside. In this connection 

he has placed reliance on the decsion of the Hon'ble Apex Court 

in the cases of Union of India and ithers Yrs B.NJha, 2003 (1) 

SCSLJ 335 (pras 22 & 37) and Chairman Cuir Managing 

Director, Coi India Limited and Others Vrs Ananta Saha and 

Others, (2011) 1 SCC (L&S) 750 (para 30 & 31). 

Per contra, Mr. RNPaI, Learned Panel Counsel for the 

iiSNl -. strongly and stotdy dened the arguments advanced by 

Mr.Ojha by arguing that mere i:suance of charge sheet or 

appointment of the 10 to enquire and submit the report does not 
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IV 

 

meai that the applicani is held guilty to the charges. By issuing 

charge sheet, the applicant was allowed opportunity to state his 

case and when the reply submitted by the applicant was not found 

satisfactory to allow further opportunity the disciplinary authority 

appointed 10 to enquire and submit report. During enquiry the 

applicant would be allowed all reasonable opportunity to defnd 

his case and, therefore, he was in no way prejudiced either by 

issuance of the charge sheet or appomtment of the JO. Next 

conteniiori of MrPai is that charge sheet has not been issued based 

on the direction'advice/suggestion of the CYC, BSNL, B.BSR, The 

nei.the C'C advice cannot be said to be exTernal dictatioa nor can 

it be said that merely because C/C advised charge sheet was 

issued tC; the Appicant. Alter receipt of the.ath'iee of the CVC, the 

competent athortty has examined the matter with reference to the 

materials avai1.abe on record and thereafter issued the charge 

sheer. Similarly on receipt of the reoiy the D,A applied his  mir3 

and appointed the 1.0 to allow further opportunity to the applicant 

to prove his innocence. Mr.PaI has &.s.o denlied the allegation of 

riiaia ficle as aiieed by ti:e phcarr L!e has also wIe 
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distinguishing the decisions relied on by the 	Mr.Ojha, has 

contended that as per the decisions of the Hon'bie Apex Court 

rendered in very many cases  cautioned quashing of the charge 

sheet b the Courts/Tribunal on the ground as in the instant case 

and accordingi prayed for dismissal of this OA, 

After giving in-depth consideration to the rioted 

contentions advanced in' the respective parties, perused the 

decisions reli 	n ed on by MOjha. Eve P. after repeated and adeqtatc 

opportunities MrOjha, could not he able to produce any evidence 

in supnort of his contention that the tenders were floated only after 

the approval of the CGMT BSNL. BBSR. Therefore, we are not 

convinced that any such approval was obtained by the applicant. 

It is trite law that charge sheet cannot generally be a 

subject matter of challenge as it does not adversely affect the righis 

of the delinauent unless it is established that the same has been 

ise 	 m 	nae dscilinsu  	itit 	 ary  

proceedings, is vague, indefinite and ambiguous or there has been 

inordinate ielay which is not the case of the Applicant in the 

instant OA. The point of delay as raised is not such abnormal so as 

11 
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to enable this Tibunai to quash the charge sheet, it is also trite 

law that the Tribunal cannot go into the merit of the charge or 

possibly be developed into the justifiability of the charges at the 

ciage Oi initiatlng d disnna1\ by isstnng chage sneet None of 

the above conditions fulfils in the instant case. In this connection 

reliance has been iiaced on the decision of the Hon'H Anex 

Court in the case of. Union of India avd Govind Manish dated 

Noi 17 of 2010). 

8. 	Similarly, it is well settled law that a mere allegation of 

malice is not enough. The party making such allegations is under 

the legal obligation to place specific materials befbre hc cirt o 

substantiate the said allegatIon. 1 he issue of "mains animus" was 

considered by the Apex Court in Tara Chand. Kiatri v 

Municipal Corperatioll of Delhi & Ors9  AIR 1977. 	SC 567 

wherein it ias held th the court would be justified in refusing to 

carry on an investigation into the ailegat1ki  of rnaia tides, if 

necessary particulars of the charge making out a prinu-i Iauie case 

are not given in the writ netton ah 	nf establishingii 	b  
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mala fide Jies very heavihi on the crson who alleges it ad that 

there must he sufficient material to estabtish malus anirnus. No 

such material has been produced by the applicant enabihig this 

Tribunal to come to the conclusion that the charge sheet is an 

outcome of ma'ice. 

	

9. 	The decisions of the Honbie Apex Court especially in 

the cases of 1NJha & Ananta Sha (supra) have no application to 

the instant ease as in those 	decisions the proceedings were initiated 

againsh 	ts 	n 	 nhght 	nth 	 i 	fer  authority of 

the Department. in the insant case C\C is an advisory body of the 

Department. Consultation of C VC s provided in such matter in the 

Rules.. Theretbre, the stand that as the proceedings have been 

jnjtiated on the direction of CVC the :ame is iia;blc to be Lulashed 

s of no help in the instant case. 

regards the arguments that the charge does not conic 

xithin the meaning of misconduct.. We: may state that the word 

'misconduct is not caoable of Drecise definition, it receives its 

connotation Toon the context, the delinquency in performance ad 

; 	effect 	the discpiine arid., the Alature of the duty. The act 
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complained of must bear a forbidden quality or character and its 

ambit has to be construed with reference to the subject-matter and 

the context wherein the terms occurs, having regard to the scope of 

the statute and the public purpose it seeks to serve. Hence none of 

the above points have any bearing so as to quash the instant charge 

sheet in the instant case. 

11. It is to be noted that the applicant would get ample 

opportunities in course of enquiry to prove his innocence, He 

was/is also free to raise all the points now raised in the enquiry 

before the 10. As per the Rules he can also seek production and 

perusal of such of the documents which are materials and vital to 

the issues. However, the applicant has submitted appiction 

denying the allegations levelled in the charge sheet. He has not 

pecifically explained as tohow those documents are retevant and 

non-supply of which how he has been  prejudiced. In view of the 

above we are least impressed to interfere for nonsupp1y of 

documents fOr submission of his show cause reply. 

\Q4L--- 
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12. 	in view of the discussions made above, while holding 

that the appicant is not entitled to any of the reliefs claimed in this 
11 

OA, we direct that as considerable time has already elapseci ifl 

uonciusion 01,  the discipInary proceedings initiated against the 

applicant due to the continuance of the stay order granted by this 

Tribunal, the Respondents arc hìereby directed to compkte the 

proceedings in all respects at an early,  date prefeabiy within a 

penod of I 80 days from the date of receipt of copy of this order 

provided the applicant cooperates in the matter'. 

1 3. In the result, with the afbresaid observation and 

direction this O.A. stands disposed of by leaving the parties to hear 

iieir ovnt . 

(R\'iJSRA) 
	

(AKPAThAIK1  
N4enber (Adnin.) 
	

I\'Ieniber (JudL) 


