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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH: CUTTACK

Original Application No. 365012011
Cuttack, this the\_Wday of August, 2013

CORAM

THE HON’BLE MR. A.K.PATNAIK, MEMBER (JUDL.)
THE HON’BLE MR.R.C.MISRA, MEMBER (ADMN.)

vesus

Shri Binayak Prasad Padhi, Aged about 58 years, Son of Late
Yudhistir Padhi, a permanent resident of Gandamunda,
Bhubaneswar, Dist. Khurda, PIN 751 030 at present working as
Divisional Engineer, Regional Telecom Training Centre, [RTTC),
BSNL, Bhubaneswar, Dist. Knurda.
....... Applicant
(By Advocate(s)-M/s.5.K.Oiha, S.K.Nayak}

-Versus—

Union of India represented through —

. The Secretary to Government of India, Ministry of
Telecommunication and Information & Technoiogy, |
Barakhamba Road, Sanchar Bhawan, New Nd -110 001,

2. Bharat Sanchar Nigam Limited represented through its Chief
Managing Director, Corporate Office, BSNL, Janpath, New
Delhi.

3, The Director (HR), Corporate Office, BSNL, Janpath, New

4. The Chief Uﬁu Manager, BSNL, Telecom Circle,
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5. ShriB. K.Nayak, General Manager, Consumer Fixed Accese
O/0. the CGMT, BSNL, PMG Square, Bhubaneswar, Dist.
Khurda, PIN 751 001,

...... - Respondents

{(By Advocate(s)- Mr.R.N.Pal}

AHPRTNAIK, MEMBER (JUDL):

The Applicant, presently working as Divisioiai

e’

Engineer, in Regional Telecom T Training Cer e, [IRTTC), BSNL,

located at Vani Vihar, Bhubaneswar in the Disirict of

Khurda/Odisha has filed this Original Application under section 19

Q;d

of the Administrative Tribunals Act, 1985 in which he has praye
to  quash the Memorandum No.2-3/OR/2009/VM-I dated 30°
Movember, 2016 issued under Rule-36 of BSNL CDA Rules, 2006
in Annexure-A/4 and the appointment of the 10 to enquire into the
charges vide Memorandum No.2-3/OR/2009-VM-I dated 6" April,
2011 {Annexure-A/6) being without due 3pnhvaﬁ@u of mind and
without considering his representation in 1S proper perspeciive,

1 .

inter alia stating that he had floated tendered dated 19.09.2009 and
13.10.2009. After receipt of complaint, without acting upon the

\AlWeh —
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bids received pursuant to the tenders, opinion of the CGMT,
Orissa, Bhubaneswar was sought by him to the extent whether to
proceed with the acceptance of the bids for execution of work or to
cancel the tenders on the allegation received with regard to the
alleged wrregularity. The CGMT, Orissa, Bhubaneswar in letter
dated 3" February, 2010 intimated him to cancel both the tenders.
Accordingly, he had cancelled the tender in February, 2010,
Thereafter, he was transferred from the post of Telecom District
Manager, BSNL, Bhawanipatna in the District of Kalahandi as
DGM, Marketing, O/o the G—.MTD? BSNL, Bhubaneswar in May,
2010. Therefore, issuance ot the charge sheet after long passage of
fime i.e. on 30th November., 2010 that at a when ‘he is ripe for
promiotion to DGM on regular basis, calling upon him to explain as
to why he had committed the irregularity in the tenders is nothing
but flogging a dead horse for ulterior motive with a view to throttle
his promotion. He was issued the charge sheet without RUDs
albeit Rules/law clearly provides supply of RUDs along with the
charge sheet to enable the delinquent to prepare and subymit hic

defence. His contention is that as the time passesby memories of

\Ale—
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incidents and occurrences get bluired, recollection of an event
becon1§s difficult and memory about an incident fades. Human
memory is ephemeral issuance of charge sheet after passage of
long time without RUDs and without any reason for delay he was
handicapped to submit his reply. As such in his representation
dated 10.01.2011 while making his preliminary objection to the
said charge sheet has reserved his right to submit detailed reply
after receipt of RUDs, But the Respondents, without supplying
him copies of the RUDs/documents through which the
prosecution/Department seek to prove the charge, without awaiting
the reply and without considering the points raised by him in his
representation, Respondent No.3 appointed Respondent No.S as
[0 to enquire into the matter vide Memorandum dated 6™ May,
2011 (Annexure-A/6). Next wntentioﬁ of the Applicanf 18 that
when entire action which is the subject matter of the charge sheet
was taken with the prior consent and knowledge of the
higher/competent Awthority, roping him intd the incident is

intentional and deliberate. In this connection, it has been stated

that any act of repository of power, whether legislative or

\QMQQ/, |
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administrative or guasi judicial is open to chal'iehge if 1t is so
arbitrary or unreasonable that no fair minded authority could even
have ever made it. The concept of equality as enshrined in Articl

14 of the constitution, embraces the entire realm of state'action. it
would extend to an individual as well not only when he is
discriminated against in the matter of exercise of right, but also in
the matter of imposing liability upon him. The doctrine of equality
is now turned as a synonym of fairness in the concept of jus tice
and stands as the most accepted methodology of a government

action. The administrative action is to be jusi on the test of fair

Q.

g

play and reasonableness. Therefore, the Respondents cannot

permitted o resort to selective reatment towards him while letting
out the _'a,zth@rity under whose direction action was taken by him.
Hernce, the Memorandum of charge 1ssued and scught to be

enquired into are not teaable being unfair, arbitrary, unreasonable,

unjustified and also against the doc sirine of egquality. The appeliant

Q.

eserves to be ireated equally in the matter of departmental
Y 3

sroceedings. Having not foliowed the above principle, the

e
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Memorandum of charges and the Memorandum in appointing the
10 to émceed with the enquiry are liable to be set aside.
In specific, in so far as the allegations made in the
charge sheets it has been contended by him that tender was floated
on 19.09.2009.After receipt of complaint, without acting upss the
bids received pursuant to the tenders, valuable opinion of the
CGMT, Orissa, Bhubaneswar was sought by him. On the bd% of
the letter dated 3rd February, 2010 of the CGMT, Odisha,
Bhubaneswar, he had cancelled the {enders in February, 2010, On
securitization 1e papers as some doubts wers arisen, the bidders
were asked to come with the original records. On vernfication,
documents of some of the bidders were found fraud which was
aiso confirmed by the Labour Officers, Raipur. It has been
submitted by him that it is not correct that requisition wasmizt
raade to SDOs. Requisition was placed to SDGs vide letter
Mo, TDM/BPT/NMisc/9-1¢ dated 106.09.2009. The estimated cost
of Rs.4 lacks for each zone was fixed taking into E;onsideration that
no significant work was done for last two vears and that this

amount was assessed taking o account previous years tender



document. The work was necessitated for restoration of the
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damagéd cables and maintenance of interrupted cables to avoid
displeasure and complaints of the BSNL Telephone customers.
Thus, threre w7as nothing remained to proceed against him.
In view of the above, it has been stated that as the
on taken by the applicant does not come within the pm view
and ingredients of ‘Misconduct® pmwded in the BSNL Conduct,
Discipline and Appeal Rules, 2006 the charge sheet and the
appointment of the IO to procesd with the enquiry is/are not
sustainable.

2. Respondents contest the case of the Applicant stating
therein that the applicant has committed smou% misconduct, failed
to maintain absolute integrity, exhibit lack 01 devotion 1o duw and
acted iﬁ. a manner Enbecoming on the part of an employee of the
{5

'Ln..l
;&&4

company in gross violating the provision of Rule 4(1) {5} {
(c) of BSNL CDA k Lﬁes 2006 in the matter of floating U/C cable
tender and job tender .on 19.9.2009 and 13.10.2009. The sad

e guiamyflhﬂgdg?y was pointed by the then Ex MF of Kalahandi

/

(Mr.Subash Chandra Nayak). Therefore, enquiry U/r.36 of the
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BSNL CDA Rule, 2006 was stated against him. Then
Mr.B.K Nayak (GM)(CFA), Olo the CGM, BSNL, BBbT{ was
appointed as IO by the Director HR under sub Rule 2 of Rule 26 of
BSNL CDEA Rule, 200€¢ to enquire the charges framed againét
him. But the Applicant without facing the enquiry has filed the
instartt OA. The Applicant was served the Memorandum of Charge
dated 30th November, 2010 giving him' opportunity to submit his
reply. As per para 3 of the said Mem ‘ randum, the applicant was
required to submit his reply etther ddimmng or denying the charges
framed against him. pphcam submitted his defence on O.?&.ZOH
in which he has strongly demed all the charges levelied against
him. f-’as per Rule 36 (9) (a), after receipt of the Memorandum of
Charge, may request to inspect RUDs on the date fixed bv the 10
only. In Rule 36 (3) of BSNL CDA Rule {Procedure for 1mpo<£ngz
major pena J ties) it has cl,, rly been provide that it would not be
necessary to show the RUDs or any other document tc¢ the

\-f‘ R

delinquent before submission of his reply to the charges. However,

the Disciplinary Authority considered the reply dated 10.1.2011

i 5 ¥ 3 1 bl & 7ot 5 i 9 & ¥ & & Sy '\: LA
(Annexure-A/5) denying the charges in toto and after due
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application of mind appointed IO to enquire into the matter. It has
been stated that only on 5.12.2009 ie. after i‘eceipt of the
complaint dated 17.11.2009 and 2.12.2009 of the Ex MP of
Loksabha of Kalahandi Constituency, (Shri Subash Chandra
Nayak) on corrupt practice and tender fixing, Apphcant sought the
advice of the CGM. As per the instruction of CGM, BSNL, Odisha
Circle, Bhubaneswar, Circle Vigilance Team conducted
investigation and during such inve,stigaﬁon it was found thai both

5 . '

the tenders were on approximate instead of realistic value. The

[

applicant regularized incomplete tender wapezs of some specific
contractors by allowing post tender correspondence Watn an
intention to favour specific contractor of Bhubaﬁeswarc Thev
practice followed by him was against the provision of NIT. During
investigation the Vigilance Team also examined the apphcant As
the complaint was orientated from CVO office, the IR was sent to
CVO office for advice. After examining the case in detail, the
Chief Vigilance Officer, BSN! [ Corporate Office, New Delhi
advised for major penalty proceedings against the app}ic;mf: and on

consideration of the advice tendered bv the CVO and all cther

Mt
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materials the competent authority decided to initiate major penalty
chargé sheet against the applicant and accordingly memorandum of
charge was served on the appﬁcant on receipt of which he
submitted his reply denving the charge sheet and thereaiicr 10 was
appointed to enguire and submit the reply. It has further been
stated that the applicant has referred the case to CGM, Odisha
Circle only on 5.12.2009 for in.vestigati_en which was intended to
excuse. As the head of the SSA the applicant had independemt
financial powers to accept iender value of one crore rupees. ”im
CGM Odisha Circle had no scope to know the irregularity unless
and otherwise any complaint was there. Applicant sought ~th-s
advice of the CGM, BSNL, BBSR only after receiving the
complaint otherwise he could have been able to fulfil his mala fide
intention. It has been stated that intention of tender fixing is not a
simple irregularity but it is a serious misconduct éafusing
dishonesty with the business of the company as per rule 4 & 5 (1)
of BSNL CDA Rule, 206. Accordingly, Respondénts have praye: i

et

for d.ism_issai of this OA.
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3. Appncaﬂt ¢d rejoinder in which it has been stated that
in application at Annexure-A/S he had denied the charges keeping
reserve his right to submit detailed reply after receipt of the
documents sought by him in the ‘said application. As such, instead
of appointing IO to proceed with the enquiry he should have been
given an opportunity to submit a detailed reply to the charge sheet.
Therefore, appointment of the 10 before receipt of reply is not

i

sustainable. He has also denied the stand of the Respondents tlaat
opportunity was ailowed fo only predefine bidders to regularize the
documents and has submitted that he has a@le*wed Oppoﬁ'un?ty 10
the bidders was not a new mmg but as a condition *{er(‘eduﬂ in
this connection helhfas pi-aced copy of the tender floated uby the
office of the CGMT, Odisha, BBSR as Annexure-A/7 for the
perusal of this Tribunal. It has been reiterated that the tonder was

tloated after prior approval of the GM, BSNL. For non supply of

S

the RUDs procesdings are vitiated the applicant has place

ww’

reliance on the decision of the Hon’ble Apex Court in the cases of

g o

K.Vijavaiakshmi Vrs Union of India and Qﬁiérs, 1998 SCC

(L.&SY 1124, The reply furnished by the Rcspondeniﬁs in the

\A&ux——,——
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counter is no reply to fhe points raised by the Applicant in the OA
and can be constructed as acceptance and acc<3rdiﬁgly the charge
sheet is liable to be set aside, he has placed reliance on the decision
of the Hon’ble Apex Court in the case of State of UP and anbther
Vrs Krishna Pandey, AIR 1996 SC 1656. Since {here was délay
in initiating the proceedings, the charge sheet is {Iit‘iated app"liﬂ'cant
in his rejoinder has placed reliance on the decisions of the Hoh’bié
Apex' Court in the casés of State g)f Andbra Pradesh Vrs
N.Radhakrishnan, ATR 1998 SC 1833 and K.C.Brahmachary
Vrs Secretary and others, 1988 (1) (CAT) AISLJ 383. The
charge sheet does not disclose ény misconduct and as such it is
vague and is liable to be set aside, he has placed reliance on the
decision of the Hon’ble Apex Court in the case of DIG Vrs
KCA.Swaminath, (1996) 11 SCC 498. The Memorandum of
charges being the outcome of bias ;mc mala fide the same is liable
to be set aside, he has p‘iacéd reliance Onéhe decision of_ the
Hon’ble Apex Court in the cases of P.V.Jagannath Rac Vrs Stéte
of Orissa, AIR 1969 sC 215 éﬁd A.K.Kripack Vre Tlaion of

India and others, ATR 1976 SC 15¢. Memorandum of charge was

\Alel—
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issued on the basis of the preliminary enquiry but copy of the said
preliminafy anquir}’. was not supplied to him and, therefore
principles of natural justice were violated and on the ground the
charge sheet is liable to be set aside he has placed reliance on the
decision of the Hon’ble Apex Court in the case of State of
Karnataka Vrs Satrughna Sinha, AIR 1998 ST 3038.
Appointment of the IO without cansideﬁng the reply su.bmittéd by
him to the charges vitiated the charge sheet he has placed reliance
on the decision of the Hon’ble Apex Court in the cases of Union of
india Vrs V.K.Khanna, AIR 201 SC 343,
T.S.Shankaranarayana Vrs High Court of Judicature, (1995)
SLR 713. Accordingly, the applicant has prayved for the relief
claimed in the OA.

4, We have heard Mr.S.K.Ojha, Learned Cwnse’g
appearing for the Applicant and Mr.R.N.Pal, Learned panei |
Counsel for the BSNL and perused the rf;cords.

~ ~

5. Mr.Qjha, Learned Counsel for the Applicant, in course

-

of hearing, mainly confined and focused his submission that

exercise of power is not bona fide being without due application of
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mind to the Rules and various judge made laws as it is settled law
that procedure lapses cannot be countenanced misconduct.
Therefore, allowing the IO to proceed with the enquiry means 10
allow the disciplinary proceedings tc hang on the head of the
appiicant like Damocles sword thereby throttling his promotional
avenues. For alleged procedural irregularity initiation of major
punishment speaks something other than the actual cause for
initiating the disciplinary vproceedings. It has been stated that
mis\mnduct implies a wrongful intention but not a mere mistake on
the decision. While dealing with the issue, the Hon’ble Apex Court
has indicated that lack of efficiency failure to attain the highést
standard of administrative ability while holding & high post would
not itself constitute misconduct unless the cc»risequences directly
attributable to negligence would be such as to *be irreparable or the

resultant damage would be so heavy that the degree of culpability

would be very high. The charge sheet does not disclose that the
applicant had witentionally or dei" ately indulged himself any

vrongful act and as such issuance of charge sheet is illegal. By

tzking us through the document placed at Annexure- A/Ti to the

\Awor —
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rejoinder, it has beeni étated that the CGMT, BSNL, Odisha, BBSR
had cancelled the tender made during financial year 2008-09 and
direcvted for initiaﬁng tendering process afresh and the tender
notice  be floated after veiting from the office of the
CGMT,BSNL,BBSR. The word vetting means ‘examine’ or
‘apprise’. Accordingly, before floating the tender, applicant sent
the’ papers to CGMT, Odisha, BBSR fof vetting after which floated
zh;—: tender. Since vetiing dczfzs not imply approval, there was no
necessary to get the approval before floating the tender. However,
before or after floating the tender no adverse remark or fault was
pointed out by the at&thﬁrity i Course of vetting. Secbndly on
some vague allegation raised by one corrupt politician with some
evil intention, the matter was referred to HQ for decision and
thereafter, the tender was cancelled. Even as pef the report of the
Vigilance Team, no financial loss caused to the Department. Other
persons against whom allegations were levelled on the subject
matter had not been questioned but the applicant has been singled
out obviously with obligue motive. Fuﬁher, Mr.Ojha by takingéjs

through some of the averments made in the counter it has been

s
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eontended. that there can be no doubt that the disciplinary
proceedings were initiated against thé applicant on the basis of the
direction issued by the CVO, BSNL, New Delhi. When rule
expressly empowers the Disciplinary Authority to initiate
proceedings after due application of mind for any alleged omission
and commission against employee and in the instant case initiation
of major disciplinary proceedings on the dictation of the CVO,
BSNL, BBSR, without application of independent mind by the
disciplinary authority, hence, Hence, the Memorandums under
Annexure-A/1 & A/3 are liable tc be set aside. In this connection
He has placed reliance on the decision of the Hon’ble Apex Court
in the cases of Union of India and others Vrs B.N.Jha, 2003 (1)
SCSLJ 335 (paras 22 & 37) and Chairman Cum Managing
Director, Coal India Limited and Others Vrs Ananta Saha and
Others, (2011) 1 SCC (L&S) 750 (para 30 & 31).

Per contra, Mr. R.N.Pal, Learned Panel Counsel for the
BSN I. strongly and stoutly den_i_cd the argguments advanced by
Mf.()jha by arguing that mere izsuance of charge sheet or

appointment of the 10 to enquire and submit the report does not

\ At —
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mean that the applicant is held guilty to the charges. By issuing
charge sheet, the applic_an_t was allowed opportunity to state his
case and when the reply submitted by the applicant was not found
satisfactory to allow further opportunity the disciplinary authority
appointed 10 to enguire and submit report. During enquiry the
applicant would be allowed all reasonable opportunity to defend
his case and, therefore, he was in no way prejudiced either by
issuance of the charge sheet or appointment of the IO. Next
contention of Mr.Pal is that charge sheet has not been issued based
on the direction/advice/suggestion of the CVC, BSNL, BBSR. The
neither CVC advice cannot be said to be external dictation nor can
it be said that merely because CVC advised charge sheet was
issued to the Applicant. After receipt of the advice of the CVC, the
competent authority has examined the ma’tter with reference to the
materials available on record and Ihe fter issued the charge
sheet. Similarly on receipt of the reply the DA appmd his mind
and appointed the 10 te allow further opportunity to the appi,uaf}i

to prove his innocence. Mr.Pal has aiso dpn,ed the atlegation of

o

w the applicant. He has also while

\QA&Q,U)/

mala fide as alleged
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distinguishiné the 'décisions relied on by the Mr.Ojha, has
contended dthat as per the decisions of the Hon’ble Apex 'Court
rendered in very many cases cautioned quashing of the chérge
sheet by the Courts/Tribunal on the ground as in the instant case
and accordingly prayed for dismissal of this OA.

6. After giving in-depth consideration tc the rioted
contentions advanced by the respective parties, perused‘ the
decisions relied on by Mr.Ojha. Even after repeated and wdeqx*e
opportunities Mr.Ojha, could not be able to produce any evidence
in support of his contention that the tenders were floated only after
the approval of the CGMT, BSNL, BBSR. Theretore, we are not
c:on‘ﬁmed that any such approval was obtained by the app!?gaﬁt.

7. It is trite law that charge sheet cannot generally be a
subject matter of challenge as it does not adversely affect the rights
of the delinquent unless it is established that the same has been
issued by an authority not competent to initiate the disciplinary
proceedings, is vague, indefinite and ambiguous or there has been
inordinate delay which is not the case of the Applicant in the

instant OA. The point of delay as raised is not such abnormal so as

\ALLL —
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to enable this Tribunal to quash the charge sheet. It is also trite
law that the Tribunal cannot go into the merit of the charge or
possibly be developed into the justifiability of the charges at the
.. Prociadys
stage of initiating a dxsc;fa_pimary/&by issuing charge sheet. None of
the above conditions fulfils in the instant case. In this connection
reliance has been placed on the decision of the Hon’ble Apex
Court in the case of Union of India and Govind Manish dated

7.2.2011 in Civil Appeal No.1442 of 2011 (arising out of SLP (C)

No.11378 of 2010).

8. Simﬂaﬂy, it is WQH setiled law that a mere allegation of
maiice 1s not enough. The party making such allegations 1s under
the legal obligation to place specific materials before the (:Q?i‘t o
substantiate the ‘adld allegation. The ubue of “malus animus” was
considered by the Apex Court in Tara Chand Khatri v
Municipal Corpcoration of Delhi & Ors, AIR 1977 SC 567
wherein it was held that the court would be justified in refusing to
carry on an inv«z:ﬁigaﬁan into the allegation of malg .fidesz, | if
necessary particulars of the charg@ making out a prima facie case

are not given in the writ petition and the burden of establishing
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>

mala fide lies very heavily on the person who alleges it and that
there must be sufficient materiéi to establish malus animus. No
such material has been produced by the applicant enabling this
Tribunal to come to the conclusion that the charge sheet is an
outcome of malice.

9. The decisions of the Hon’ble Apex Court especially in
the cases of B.N.Jha & Ananta Sha (supra) have no application to
the instant case as in those decisions the proceedings were initiated
against the applicants therein on the dictation of higher authority of
the Department. In the instant case CVC is an advisory body of the
Department. Consultation of CVC is provided in such matter in the
Ruies. Therefore, the stand that as the proceedings have been
initiated on the direction of CVC the same is liable to be quaShed
is of no help— in the instant case.

10. As regafds the arguments that the charge does not come
within the meaning of misconduct, we may state that the word
'misconduct’ is not capable of precise definition. It receives its
connotation from the context, the delinquency in performance and

its effect on the discipline and.the nature of the duty. The act



OA No.365/2011

BPPadhi-Vrs-UDI&Ors

complained of must bear a forbidden quality or character and its

ambit has to be construe.d with reference to the subject-matter and

the context wherein the terms occurs, haviag regard to the scope of

the statute and the public purpose it seeks to serve. Hence none of

the above points have any bearing so as to quash the instant charge
sheet in the instant case.

11. It is to be noted that the applicant would get ample
opportunities in course of | enquiry to prove his innocence. He
was/is also free to raise all the points now raised in the enquiry
before the 10. As per the Rules he can also seek préduction and
perusal of such of the documents which are materials and vital to
the issues. However, the applicant has submitted application
denying the allegations levelled in the charge sheet. He has not
specifically explained as to-how those documents are re%évam‘f and
non-supply of which how he has been prejudiced. In view of the
above we are least impresséd_ to interfere for non-supply of

documents for submission of his show cause reply.
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12. In view of the discussions made above, while holding

that the applicant is not entitled to any of the reliefs claimed in this

OA, we direct that as considerable time has already elapsed in

conclusion of the disciplinary proceediﬁgs initiated against the

applicant due to the continuance of the stay order granted by this

Tribunal, the Respondents are hereby directed to compiete the

proceedings in all respects at an early date preferably within a

period of 180 days from the déte of receipt of copy of tms order
pm_\/ided the applicant cooperates in the matter.

13. In the resuit, varith‘ the aforesaid observation and

diréction ?:his OA stands disp@éed of by leaving the parties to bear

their own costs.

(R.C.MISRA) (AK.PATNAIK
Member (Admn.) ' Member (Judl.)




