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4, Divisional Mechanical Engineer
East Coast Railway
Khurda Road
PO-Jatni
r- Dist-Cuttack

..Respondents
By the Advocate(s)-Mr.T.Rath

ORDER

HON’BLE SHRI R.C.MISRA, MEMBER{A):
Applicant in the present Origina! Application, who was working as Assistant

Loco Pilot in the East Coast Railways has approached this Tribunal with 2 prayer
that the orders of punishmient of dismissal from service passed by the Disciplinary
Authority vide Annexure-A719, orders of the Appellate Authority upholding the
orders of punishment imposed by the Disciplinary Authority vide Annexure-A/21
and the orders of ’tHeReviewiﬁg f'l\uv'“;'hqrity rejecting the prayer of thg appligant
vide Annexure-A/23 be quashed and n«n ‘Res;aondents ve directed to reinstate the
applicant in his former post and allow him to -_draw all the bgt’lefits 'mc!udmg.the
back wages.

2. The facts of the case in short are that whille working as Assistant _Loco ‘P“Ot
under the Crew Controller, Khurda, 3;7p}icant was placed ur‘gdelr suspensicn_by the
Divisional Mechanical Engineer% i(ffurdg Rqacé 'under Rule-4 of th{e ..Rai!\.ﬁ/ay
Servants (Discipline and_Appeal).RuIe‘s, 1968 (in short Rules, 1%8) The ‘Di.v!sional
Mechanical Engineer-cum-Discipiinary Authority framed a charge sheet on
5.5.2009 wherein it was alleged that the applicant while working cr; Tra}n
No.8410 committed gross negligence, by rr—;fusing to wgfk i}re the Train. at
Kharggpur on the plea of excess é:ens;aaz';sf;tre ana thereby violated S.R. 2:.0;08(1“;‘
and Ruie 3.1.(ii) Qf t-he Rai!wéy Servant Cdnduct Rui‘es., The Di;ciplinary Authority

vide Office Order dated 20.5.2009 appuinted one JV.Appa Rao as the Fnquiry
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Officer to enquire into the charges framed against the applicant. The applicant, on
22.5.2009 requested the Cisciglinary Authority to supply the documents so that
he Will be in a position to give a suitable reply. On 8.6.2009, the preliminary
enquiry was conducted. Thereafter on the instructions of the Disciplinary
Authority, the Enquiry Officer posied the hearing of the case to 14" and 15" June,
2009. The applicant requested the ‘aur_'horities to fix a date after supplying
doc.imerts and after gwmg time io the defence Ce ‘unfel to azcend enquiry. The
Enquiry Officer, then fixed the regular dai.'e of ’i‘ie:'sring to 5 and 26th June, 2009.
in ti‘e meantime, the defance counsel requ med the ._nqui.y Officer to postpone
the date of inquiry and suggested the date as 4™ and 5™ July, or 8 and 9™
Julv,2009. On 25.6.2009, the Enquiry Of_ficer being instructed by the Disciplinary
Authority fixed the next date of hearing’co 8™ and ot Ju!y,2.(?09. Agairi on the
instructions of the Discipii}nary Auti"icr'it\,f,‘_‘ihe Enq_uiry Officer fixed the enquiry to
20" and 21% July,2009. After corsciusiosi of the inguiry, the applicant submitted
his fi,riai defence statemant on 31.7.2005. On 14/15.9.2009, the Di_,Cip"naw
Authori'ty wrote to the a;.xp_iicant requiring him to submit his r’_inai defence against
the inguiry report and the applicant submi‘tted i'ais finai defence on 29.9.2009.
Thereafter tne D!S fp*marv Authority,  vide Office‘ Order "dai';ed 13.1.2010
imposed the punishment of di§missai f‘.rom service on the applicant. The app!icani
on 29.1,2010 H;ubmitted his appeai  befo re 1he ‘Sc Dmswnai '\iechan cal
Er'gineei’ East Coazt R liway, hijrcia Road 'ves-:tiiatirig his grievanc? and praying

therein for excneration from the charges. Further being instructed by Senior

Dms»onai Electrical l:r*gi'ww ne made an appeal 1o the Senior Divisional Elec
Engineer as he was the competent Appeilate Authority on 5.4.2610. The Appellate

Authority vide office order deted 25.6 2 Om upheid tr‘zn punishment as 'mpo ed by_

s
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the Disciplinary Authority. Again the applicant filed a petition before the
Additional Divisionai Raih fvay Manager, who was the Reviewing Authority and the
Revgewing Authority also rejected the prayer of the applicant on the ground that
no new facts and grounds were taken in the petition.

3. The applicant has taken the foliowing grounds  challenging the
sustainability of the orders passed by ;he Disciplinary Authority, Appellate
Authority and the Reviewing Authqrity.

4, Crder of appomf"nent Of the F! waniry Otficer was made before 'the supply
of the documents and the postiﬂg of the Enguiry Officer was made before the
expiry of the time granted for naming the_defence cgunsei. The E.0. did not
conduct the inquiry with an independent mind sirice all along he was functioning
on the instruc:tion‘sr of the D.A. The Re:pondenis have also reduced the
subsistence allowance from 50% 1o 2-3.% reves%i; ¢ their mala fide intention in t.his
matter. The charge sheet should have been ' se erved along with the decuments
basing upon which the ¢ hawe:, were c‘rdwn Ru e same were not provided to
the appnram therzby depriving nim of chame of making a df:cent exgianation.
The Presenting Ofﬁ;er was niot apoointed anc‘ fc.l'eerefare, the E.O. did not play a
neutral r:o}e. Ail aipng he was f:.fvo_ifkifjgvat the hghesi: of the Discipiinar_y Autho_rity
and functioned both asa Pfev:senti.ng foia:er and Enquiry Officer.

5. Coming to tﬂhe facts ‘Df the ‘r_*iw.arge,. the_apg,}iicant has menﬂoned_ that the
running_mom at Kharagaur WaS 10 "»?i avi ng the ba asic em,nrssm ats which have
been sLs’\stantI“tﬂd ov th: srqtern wtwv the :*a‘?’ also. Because of unbearable
temperature on that dav nobody u::ouﬂis:s: have slej ;t zh is fact got corrubciaten
from th»e_ depqsitipn Qf the p;‘o;ecutiég wit_ne:';s q!sé}. During the enquiry, the

running room caretaker stated before the E.0. that the apolicant had said on that
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day that he could not work on the !ink Train No. 8409 Express. But after taking
some rest he can work on any other train to Khﬁrda. On that day, the
temx\)erature was high and the water f;‘cx.;d .the tap was just like boiling water. The
beds were also hot. ’E'h'e'éforesaid_ dépcsi_?:tions were sufficient to come to 2
conclusion that the applicant could not téke rest and in the said circumsta'nces_, he
only politely declined to drive the train and he has acted rightly because he did
not want to risk the lives of passenéers of an Express Train since he was feéling
drowsy. The Disciplinary Authority déd_nbt «:c:ﬁsider this evidence in .its. righf
perspective and passed the érder of disva‘”nissa!. He a!_so did ﬁot take iﬁto account
the statement of the Caretaker.m"' the resting room and also the s’ratemem of the
Crew Controller.

6. Although the appﬁcant h_as urged severa! such grounds, to sum them up,t it
is adequate to mention that the applicant has aiieged that yarious‘evidence's
regarding weather condition a‘nd unsuitahility uf the resting room were ignored
and the punishment of dismissa.! was imp’osed on him:. ‘Thg appligai'@t has also
pleaced that the process Qf}inqn.:?ry wes not of an independent kind since the E.C.
was acting under the direct guidance of the D’>

7. The_Respondent«Rai!ways by fiiing their counter affidavit ‘have opposed the
prayer of the applicant. In the counter affidavit, the Respondents have submfif.ted
that on 21.4.2009,7 one message of the Divisional Power Con‘troiier agting.cn
behalf of the Senior Divisional Mechanical Engineer, .;”.«;E.Rai!way' was received bv
the Power Controlier in the Office of the nSeni.;)r‘ Qivisional Mechanical Engineer,
Khurda Road intimating that incomis'tg io“s:s Pilot 9{841}0 Ex;press,, one P.K.Saf:g:w
and Assistant Loco Pilot Shri K.C.F’anldé an:ived at K?.ara}gpur at 6.50 hrs. A;fter

serving Call Book at 18 hours, they refused to work on the link Train 8409 Express

[
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ex-KGP on the plea of not taking proper rest due to excess heat at Kharagpur
Running Room. Thereafter, the applicant was placed under suspension. He was
served with a major penalty charge sheet vjde Memo dated 5/6.5.2009 consisting
of one article of charge to the effect that while working as Asst.Loco Pilot from
Khiurda Road to Kharagpur, the Train Number 8410 arrived 2t KGP at 6.50 hours
and after taking complete 14 hou.rs rest, the ,.-;-?s cant refused to work with the
Train Number 8405 at Kharagpur & t 20.5C00 hours iespéte having'received Train

Order, on th niea of ex . ten‘pbrac; re. Tha cnarge shee& was re ceived .by the
applicant on 7.5 20()9 tc which he mb mitted his explanation on 15.5.2009
d@ny'ng fhe chdrgn r, e [ A ai' r goi b t,swugn the show cause reply appointed
Shri J.V At‘ma Pao, A dait‘onﬁf‘avxar-.; 1 Mee nwa% £ng meer—l as thg Enquiry
Officer ‘(‘e.inv&st gate into the cha: gc, i@\:d'w- againsat _fthe app!icant. After
receiving the ‘c_haArge memo a_m_.z .h‘ mde' of apposmment OI thw L.O., the
app!icant submitted. an application ’da‘zex 25 2003 requesi‘i.ng the Disciplinary
Author;ty io °upp!y the c:ofuments u‘fE’c& y ﬁs‘ma for oy him, bl at the same

paatiup ated in the p'@*'m.-mr\; emmry 70nc§s.mted on 2.6.2009 by the 1.O.

The L.O. also allowed for empioving 2 defence counsel en behalf of the applicant

PN
; ,\.
=

an.d accardi_ngl\,_'f the sit_ijng of the mou!ry was r%chedul 4. On 8,6.20(_)9 the
app!ucant Was sup'“-ised with the d_ocu.«'ne;‘,ts that ‘he had asked for. On ZOt*’v.and
21% July, 2009 the reguiar enqg's’ry vas heid \,\;bereinfﬁ-‘!ﬁf‘e charged offi.cer and his
dvefence .counsei attendc—d‘ i:fne :;';;‘:q::.sijry( 'E"ia}e pro_sec»u‘sjinn witnesses wera aiso
examinea and their statements were recor ded. The defenco muncel Cross-
exammed the prmecut on witness. All r2as nnao%e spertunitigs were affqrded to
the charged officer during thz cours s¢ 0 of anuiry. On cvonclusimj of the enqu.i.ry

proceedmg the apphcant submi *ten hu: de fﬁnce ,ta.\_’nent on 31.7.200S to the
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1.0. On 31.8.2009 the 1.0. submitted the inquiry report hoiding the applicant
guilty of the charges \Nheregfte:ﬂthe applicant was alsc supplied with the copy of
“the inqdiry report o Which" he subﬁﬁtted an explanation in Athe shape of final
defence statement challenging the findings of the 1.0. The Disciplinary Authority
after taking into consideration the entire record of the proceedings passed a
reasoned and spgakirig order imposing punishment of dfsmissai from serviée and
a copy of this order was communicated to the apg;;‘!icant. The Appé!!ate Authority,
i.e., Senior b.ivisivc»nai Electrical féngmeﬁe’r, f:qnsédefe‘d fhe ;if)bgal fiiled by the
applicant and afteregoing thn’jugh entiré D&A case and talf:i;ng‘snio consideration
the entire record, vejected the appeal on the gz‘joundsrthaf: he did not find any
reason for reversing tﬁe orders of thr?e Disciplinary Authhorvity._ Censedu&:nt apon
rejection of thel appeal, -thet appfié:aqt submitted a review application before the
ADRM, Khurda Road who‘a.ﬁ.'sq cmnsid‘e:'ed the samie and rejected with a: reascned
order. Regarding the ai!egatibns'.made by the applicant that the 1.C. fixed the
dates'of inquiry on being %nstruz:ted by the D,sz, Respondents have mmp?ete‘ly
denied this. During the ,reg{.e!ar inquiry’ held on Zﬁt“‘and 21% July, ’()09, the
applicant was supplied with the documents asked ‘fe‘r by him. Thgreafter', being
assisted by his defence cognsel, the app!itaa‘r‘t exan"s}ned and cros;—examined thg
witnesses produced by the prosecution gide. Finab%y,.the 1.C. closed the enquiry
proceeding with due satisfaction -}:\fla_H itha»;ﬂ'ﬁsa;"f’{ji_-es. With regarg to gélegat%m qf the
applicant that he was given subsistence a!!ow,ance at the reduced rate of 25%, it
has been submitted by the Respondents that the reduction order was revoked
and his subsistence was r(astorerfﬁ as the order mau;:éng the subsistence allowan;e
by 25% was found o be 1;1,3%;04’03 ¢ an i;aa&%vertgnt mis’tak‘;—:, ;wi";ich was

subsequently detected by the Rziiway Administration and therefore, there was no

4
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mala fide involved in this. The applicant'was given a copy of the Qs report after
the conciusion of the dsrpértn'.férrta! proceedings. The D.A. also having gone
'rhiough the entire file and finai ‘statements af the applicant ha?j come to the
conclusion that the charge dfﬁ refusal to work lavelled against thé applicant was
proved in the enquiry. The mphcar* had disobeyed Subsidiary Rule 2. 3(1) and
falled to maintain dcavn ion to daay and as such, having taken the gravity of
mi‘scondu;ct in‘t’o conside‘ra«tiop‘, .the‘!.punislhnm‘::cntpf dismissal fro;ﬁ service was
imposed on !:he applicant ‘vide Annerure-A/19 to t_be 0.A. The Appeillate Authority
also y\/hile dealing w:th the grievance ofthe appjjcant i:éék nqte ‘of all the relevant
points as rqised by kim fmd passedr'a reasmjed order as would be seen at
Anné xure- A/Z’ The Rcvlew:r«{« AU‘{"‘OH"y i.e., ADRM aiso passed a reasoned and
speaking order vide Annexz.jrejﬁs,/}}.b s‘ejeqtérjg the prayer qf the applicant.
Therefore, all reasonable Qppo.r"tum'i:ies have b;-en provided to the applicant at all
stage< of ’che ,)roceedmgs to dsfcndv his ¢ case and due and proper pmcedure has
beep followed in the di‘spusai of the disc?p!inary case.‘ The appiica‘nt has not
maintainad total dﬂvotarn to duty in disci naig sing 'v:, r@sponmbihtv and this has
been proved}during the process of 'x;n(;uify. There was n‘o dgpar‘ture frqm the
procedhure in conducting the rz‘epvar't.rnec.:t:s! pmceedings and there is no iota of
'tru’ch in the allegation mac?f; v thga appiicant i ‘rhis »(J..A..

8. Applicant has filed a written note of subrr"aéssim in this case. His argument is
that tha docurr'\ents.based on wi mh th e c m—:rge u—ot Was drawn were supplied to
him on 21,7.20639, i..e.,bn t’s'z_e i‘ st dat~= nf inquiry as admitt 2 by the Railway
Authorities and therefore, the epf;wni was féep‘rivsed of his opportunity to put
fc‘irwa;’dhis gxp!ana'téon fm a pcr"mt manner.‘?t nas been submitted that although

a major penaity prou—'edm" was conducted no Presenting Officer was appointed.

c3
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The 1.0. conducted himself @s the PO putzing the leading questions to the parties

for proving the charge by any means. The LO abways functioned at the hehest of
p .
the [.A. which i35  ev ‘dent from the 1 act t"!dt he date of inguiry was fixed as per

the desire of the D.A. Further, the fz:-r:ts of the case were also not at all considered

Tk

by the LO in the right perspec‘cive. rhe applicant requested the authorities only
for % hours rest before he is amﬂd to drive the Train. This request was wrongly

lnterpretad as "efusr«i 11¢) wulk Tor w h*-!" he was dismissed from s rvice without

vl . g

following the orinciples of natural justice The Anpe: ate Amhonty and the

7

Reviewing Au‘cho(it}/ have rm prmw!, carc*de, ad the avpea potmons and they
have not cqnsidered .the risk in',/::v!v(a.:i in a%low.ng a drowsy person to drive a train
pmtmg several human IEV(“' a The Hrm .&e Supreme Court has categorically
observed that in a m~;w penalty pmrcmdrr. p.0. has to be appointed te place
.thg case on behalf of the f‘f()S()a.H.'i“‘ﬁ be fn‘fe‘th LO. The i.() cannot putl!eading
guesﬁons to mee the charge sincg the‘;‘.o!ﬂ ot thr“ L0 is only to find out the
tfuth. It has been ;.r'nevjtiqned by the §garn&§j counsel fm the apfg ilscant that m 3
regent jucigmemt 01" “v:hi.s Tripunal in U-..A,’ Neo.36 of 2011 dispﬂsgoj of on
20.0€.2 Uhm Z i\"wn vs. U(‘)A & (*‘m: ‘a,fhe Iaw Vn!d dows n’by the an’b!e Supreme
(o,,ri has been r:-::iied on, %?r.a‘su!i on thi s, 'rh:, .mrr,eu courw:! has a;ub'rrsitted that
thn mmuues ot nat: uz,i justice were nr.;i'.s‘o'%iowed ‘.whi!e ccncviucting the engquiry

I

and therefore, the enguiry has been u’ume.g

i

9. Cn fl“e ot her hand, the i=a.nm u*fms.:‘ rri mc- Rewpmudents by fimg his

written nofp of subrr'z‘sssian, has a;i'::c} subrmitted that as per the procedure for
mwoqstso:a of pe a e the LA, i required to supply only those documants

which are to be ,fe‘ied upon in the discipiinary proceedings and therefore, tne

con’cer‘tson of t? npphcwnt *hag minv nt documents were not supplied to him
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along with the \_Sr”'pe sheet was incorrect. The appwcam has admitted that on
receipt of the charge .wav—'f he has submitted his explanation without any
diffc"culty. The contention that before i-ééu;mm of charge sheet and hefore
submission of explanation, 1O, was app«::'intad is factually not correct. On the
point of appointment of Pre:s-mm" Officer, the plea teken by the learned
founecl for the Pespc‘ndentk is that the same is not mlandatm‘y under the Railway
Servants (Discip!ine & Apmai} Rules, 196%. Moreover, no prejudice‘has been
caused to the appliﬁant by o .appqimng *’he f’reseﬁting Officer while conducting
the pmceedmg; in cﬁmsmn ": is :e;srw,u‘,uj that the g"llea madn by the appin.ant

remrdn g cmp()mrment 0: P.0 'hc,wj he w;ored in view of the following case

faws.
i) 1990{1) SLR KER 127 (H.Rajendra Pai vs. Chairman,
‘ Canara Bank) e : b '
it} 1988(3) SLR MAD 865 Ge c'nmry, Central Board of f.xuse

& ‘Customs, Nw, Delhi vs. K:5.Mahalingam)

\ P : i i S -

10. F:;rth r th‘w .am.e—mca of the ! C. in connzction wﬁith some of his letters to
the instructions of the Discipiinary Authority does not establish that the 1.0 was
all through functioning a lh ua% t the ’Iigscﬁgjiiuwaa'y' Authority. On the
evidence that Jashaddugééﬁ d’ur'éfig th{e emui{‘,r, the argument of the learned
counse!l for the Respondents is that the factual findings of the authorities are not

open for being reassessed in judicial review. In this regard he has quoted the

decision ¢ fthe Hon e Su reme { Court in 1...‘* ﬁ{i}; HLR 5€ 516 {State Bam of india

t

vs. Samarandrz Kishore Fm&a v:) w'“n: 1 has laid down that the power of judicial

review is meant to ensure Tair trestiment and not to ensure that the authority

reaches a conclusion which is correct in the eye of the Court. Further in the case

of Union of india vs. Sardar ﬁa%aﬁu wg worted in (1972} 4 8CC 618, it has been
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held by the Hon'ble Supreme Court that where there are relevant materials which

support the conclusion that the officer is guilty, it is not the functicn of the High

Court to arrive at an indezpef'@deeﬁt finding. it has been held that if an enquiry has
been properly held the que cm‘mnn of aamu;«:y or ralizbility of evidence cannot be
canvassad before the High Court. On thece grounds, the learned counsel for the
Responden‘t' has submu ad 1hct thr '~,3pih,am has no case for (hailenglng the

legitimate orders passed by the Discipiinary Au‘mwréty, Appeilate Authority and

A . J
3 l

the Reviewing Authority, which have been passed after following the due

procedure of rule of law. Accordingly, he subritted that the O.A. being devoid of

¥,

merit s liable to be disrissed.
11.  We have heard the learned counsal for bath the sides and perused the

materials on record.

~

12, Part ~iV of the Railway Servants (Discipline & Appeal) Rules, 1968, lays
down the procedurs for impositicn of major penalties. The main contention
brought out by the learned coursel for the applicant is that although this was a

rmaior penalty proceeding, na Presenting Officer was ap,)omtpc anu me 1.O. acted

]

as both i () a a!so the P.

,

O. thereby compromising his independent rele as the 1.0,
The i.Q.}is sugposed to be an in'ap.a;}tia% a}c%j%sdic-ati.r’:g an,.athority and if he puts the
leading q‘uest.ion fo the deiin: uent, th h-j annct ensure daje discharge of his
role as 1.0.

13. "f"h:e learned counsze! fo "ﬂ"{ Res p(m"\"‘l’!u, O ih‘* o*hwr ‘II i, has sta 'ted

that :s,ith ough the Presenting C 5’ er'was not a ;n,o.nted in the nresc‘nt dscmphnary

1

proc cndmgs, such annomtnwm i dut:*iy under Lhe re Eevam provision uf

the Ruaes, l‘-'o& ! n this uwart‘ it u, mnt» went tu mention t!m: in Rule- 9{ C) of

g

Part-IV of the Rules, 1968, it is laid down that where the disciplinary authority

P



\A \ i ! 0OA No.57 OF 2011
{

itself enquirés intc an arti;ie of charge or appoints a Board of inquiry or any
oth,er inquiring autharity for ho'ding an inquf?y 'into such charge, it may, by an
.~r~. $-4 ;‘;

order in writing appeint 2 Raillway ar anv other Government servant to be known
as ’Presenting Gfficer’ to ;;trésent on its behalf the cace in suppbrf of the articles
of charge.

14.  From a plain reéding of this provision it comnes out that the word ‘may’ has
been used instead of ‘shall’ indicating that it is not mandatory for thé discip!ina.ry
aut‘hQri.'.cy to appqint‘ a Pre‘s?e‘r;ting Ohc‘ﬂr iin eacsj m;zjdr péﬁaltyl’ procegding.
However, t‘h:e in\sejﬁ:ignn of such_ 3 prevision u_nd}es* t.he Wwles, 1968 éndicates what is
desirqble ina m}ajf‘)r penalty s:n-'bce«s:dings;. Definitely, the wording indicates that it
will be desirable to aﬁpoint a ?res&_nténg Officer tp ensure due process of inqu‘iry
eyen though it may not bn exagﬂy mam':ia"?::)ry urder the .’\ui'es. 1968.

]5 The !earngd counse! fo; ti“'we Réspbn&zhts i su{:pport Of his argument harped
on the' point t‘ha‘t; the _{‘nT.CE,,:!‘Vr&:”:C(v:-! of the wo!rd ‘may’ mean}s.' that thi§ not
mandatory provi;i’on.‘ E-*!,e}has alse cuteﬁ the d&(‘iséon. in H.Rajendra Pai and
Secretary Centra! B<?ard of Ex;i&;e (sup‘é‘a'} ‘r:.'o orove thef point that apvpoéntment of
Presenting Officer is not mamjatory, ;izj.stead,, it is Oi_jaly an enabling provision for

the Disciplinary Authority to appoint a Presenting Officer in appropriate cases.

P

16. However, it will be desirable to/tleal with certain relevant and latest

decisions of the Supreme Court of India and also Hon'kle High Courts. The

decision of the Hon'ble High® Cowrt of Madhya Pradesh inin W.P.{S)

No.4874/2004 filed against the order dated 25.3.2004 of the CAT. in
& ¥ i ...' - \ v ,"v' 7 DR \‘ " i A

0.A.N0.408/2002 is relevant in this E"i-}g?jﬁ’{f;

17. The Hon'ble High Court of Madhya Pracash in that case has observed that

although the use of the expression “may appoint Presenting Officer” indicates
& , press , i | |
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that such appointment is ot mandatory, a careful reading of the said rule shows

that it is an enabling provision which gives discretion to the Disciplinary Authority

to appoint any Railway or other Government servant as a Presenting Officer to
present the case on behalf of the Ui ﬂcsph' ary Autherity. But ‘the said provision
does not permit an inquiryvfﬁfﬁ«;er to act as the Presenting Officer and conduct
examination-in-chiel of the departmental witness and cross examine the defence

witnesses. Another important cbservation of the Hon'bie High Court is whether

4 a4

the Inquiry Officer has merely zcted only as an inquiry Officer or has also acted as
the Presenting Qi"i’icer depends on facte of eacn case. To avoid any allegation of

bias and running the i‘aSk crT m wr\, huew declared H'egal anci ‘,mated the present

tre'\c. apoears to be'invarizably co anpoint Fresenting Officers except in simple
cases.
18. In tbe case 0* Momni Mmm(‘r v, Union of ]mim (204}8) SLC 484, the

Hon’ble Apex Court has Ob served as follows.
“The examination-in-chief was conducted by the enquiry
-officer himself. As the preceeding was for imposition of -
2 major penaity, \fﬁ«"ny the presenting officer, who must have
been engaged by the Departnient, did not examine the witness
is beyond any t(fr";me wension. Even minimum safegnard in
regard to the manner in which the examination-in-chief was
conducted has not been preserved. The questions posed to the
appeliart were leading questions. The questions asked in this
case (para 20 of *he* !uogmﬂnl\ do not comply with Rule 9(21)
of the Railwapy Servants (Discipline &Appeal) Rules, 1968.
What were the circumstances appearing against the apr‘e]lant
had n\'}f“’ﬁ 2 discly wd( aras 19t0 21)”.

‘

19.  Therefore reiwngno»n the lotes} decision m‘. 12 Hor'bie Supreme‘ Court in

<

Mani Shankar c(xfefsunra, it has to o ke .mt@cs that the | :u;"bie Supreme Court has
observed that as the p imgj Wwas ﬂ): impasition of a major penalty, why the
Presenting Officer, who mus*: have %}'een engaged by the Department, did not

examine the witness is beyond any comnrehension. This means that in a major

13
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penalty proceedings the I}Er;s:ipiff'sas“,/ Autharity shinuld appoint a Presenting Officer
in order to cbviate the possibility of bias 0 the conduct of the enquiry. The
HGn'ble High Court of Madhya Prade@'h}has also observed that to avoid any
allegation of bias and running the risk of inquiry being declared illegal and
vitiated, the present trend appears to bz invariably to appoint Presenting Officers
except in simple caseéﬁ.Fun'i'hLe;'} i ’zh‘e case of PRoop Singh MNegi vs. Punjab
Naticna! Banké C}rs..(z:ﬂﬁé} 1 5CC H&_,, 33’»", it has bé;en clearly laid down that
the deparf:mentai prchading@ iSd ouasl j:zajicial proceedings Iand the 1.O
perfor&s a q}uasi f,iu«'jicéai functic:.z'\. In Qr:ier to ensure that the !..O should correctly
play his ‘role Of qgasi- judicia! mgthgz‘ityi it is desirable on the part of the
Disciplinary Authc;ritv to ap;.‘goint A Present’éng (J{ffif%?r fqr pres‘enting the case of
the prosecutiqn.‘

20. We agree with: the learned counsel for the Respondents that appeintment
of P.O is {iot mandatory as smcﬂy p‘.".ov.ideci l;rpdei" thehRu!es. However, frqm the
latest proncuncement of the Hon"b\ie Apgx Cgurt_. it is quite clear that in a major
penalty proceediu‘w‘gs and excant in‘simple casas, ij: is desirable to appoint a

Presenting Officer in order to chviate the possibility of bias and prejudice. This

also will enable the 1.0 to perform hisiguasi -judicial function correctly. The

1
present case is one of major penalty proceedings which has culminated in

imposition of punishment of dismissal fromn service. It was therefore, incumbent

on the part of the authorities to ensure that all procedures must be followed

strictly while finalizing such a disciplinary croceedings. The appeintment of a P.O

-

'

was therefore, desirable in this cuse in the true spirit of the provision as laid down
undar Rule-9© of the Rules, 1968 and also in view of the latest pronouncement of

the Hon'ble Apex Court in this regard.
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21, Theiearned counsel for the Respondants has aiso brought to our notice the

limitation of judicia! review i a discigiinary proceeding? as laid down by the
M ble Apex Court in State Bank of !n"lsa vs. Sararendra Kichoro(supra) This

judgment enunciates the i m:uclra that power of judicial review is meant to
ensure fair treatment and not to ensura that the authority reaches a conclusion

which is correct in the eye of the court. We are entirely in agreement with this

‘

contention and tho.efom itis %’t O n antion to evaluate the evidence adduced

during the courge’af enquirz;. i f’_“? case of Nt ‘f'tn Eastem {arnaiaka Road
Transpcrﬁ: Corporation vs. As’hag:a;@a a‘pd ;asjto%he{ i_:j Ci'e!é! Ap\p:&al N0.2637 of
2006{arising oqt of SLP (Ciy%?} l\;!c;,,,ﬁ 14 of mﬁ" decid >c1 on 12.5.2006 reported in
2(}06(2) {SC) SLI 141, :* has dezn leid down that it L»v noOw well‘settied principle of
law that the Hégh Court .a.ra-d '2"‘.’5‘3?%.!:"‘:'15.i!’i?&.‘(f%?d?ﬁ& of its power of judicial re‘fiew

would not normaﬂy nt’**:err- wnh the (.nn.,fum ':1‘ ounh!\ment Doctrine of

groportionality can ba invoke:d only under certain situations. It is also well settled

{ i v 3 ; ! . w . vy * X '

that the High Court shall be very slow in inierfering with the quantum of

punishment, unless it is fmua.a{if to be shocking to one s conscience.

22 | En wcw o? thss pmwuncnnw'n, u is ¢ uma cles ar to say mat ?ihis Tribunal
would’ not go into the aa&simmm q-‘;f-aajtu:jn of pu.nis!hme‘nt. n casenof Jai
Bhagawan VS, C'Qty;missﬁgbijagf :m” %éi(:éﬁ fk',;fa MH’E {?) S 5, the principle has

gn..

been further reiterated that when a-s"ay'r;uch urder i_s chai:enwd before a service

t

Tribunal cor the H .gh “ourt, tw exarcise of discretion by the competent authority

]

in dete srmm!'w and %‘I;T’Jﬂiﬂ punishment is generally respected

rr\
el

except where

same is found to be so outrageously olsproportonate to the gravity of misconduct

ut ’
that the C ouz'f. considers to ne :i'”D ir:vm i *‘h?z :‘. v> w'm“v Lnreaso niable.
(ot " =" 'P ’ ! . 5
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'/23. In view of the setiled pnnt:!*’:z? 35 of law as enunciated in the judicial
pronouncemants, we are not inclined to reassess ihe evidence in the disciplinary
proceeding, ner to interfere  with the guantum of punishmént However, the
scope of judicial review uxtémL to ens :“i_;"s;g that the principle 'of fa}imess has
govefned the disciplinary proceeding, which is'a quasi-judicial character. This is a
~

case of ﬂ'\dg{)i’ penalty prncecr_ ng 1 nat has resulied in impoesition of the maximum
punishment of dismissai an» ihe appi?cﬁt Wuw‘ the insr‘m! na esy authorlty dld not
consider it fit to appomt 3 Frcsm'h\w D?fl':‘.;? in ;,l: der to obvmte the powblllty of
bias and prejudice.. This cre ted dm,x!imlc mti neck in the discharge of an
independent rQI‘e as a quasi-ju:ﬂcial éii.?ti’!ﬁl’i"i‘.\," for the !.(‘).‘\.{\/e have. carefully
;gnsidgred the latest decisions sﬂ ?I‘w Hon' h%c Apex u:su" and other judicial
pronogncemer‘s‘!;s c;or:r:ern'mg this matter, and alfter} taking rhcse into account
aiqng with the facts of this case, we are of ‘;he "/7r§:1.‘\/ that the i>c1pimary /\uthoratv
shquid’have apppinted & Pi’E.’S‘BFTt;‘fig 9‘:‘;“?{"“"-"%" in this p‘rrzgeeding{ in the true spirit of
m RuIPs pruwdec: h:s regard.

24. in vmw of the <.Lsovfa 'ccv’ ;sm;, we guash the !(OGM of the D ﬁurlmarv
Auvthc-rity at A.n‘ﬂe.‘-u.u'guA,/}lL'j . m‘ thﬂ A oellate Authority 3? Annexur&A/Zl
and 0;‘ders'uf: f;he Réviewing f'”thz. ity at Ann extre- \r !3, ar‘d remand the matter
tJ the.me,)“ﬂdf\l Aut nonty ioi on i hn;! 2 f shy imu.ly in to *h arge after

appa*mm;, a Pr‘.sentm Cmc:w’, and 'c':onciwv the disciplinary proceedings in

accordance with the extant rules ar ¢ pmr dnr‘

m(m} result, the O.AL 5 al hwx"* to f"n 2 :mt incticated amve ?\5 s S
(R.E.MSS%%/' R R - s . (lgxﬁlﬂrwk\ ‘
MEMBER(A} | ) MEMBER())
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