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4. 	Divisional Mechanical Engftieer 
East Coast Reiway 
Khurda Rcd 
P0-ia tni 

r Dist-C:uttack 

..Respondents 
By the Advoc te(s)-Mr.T., Rath 

Apphcant in the pesent 0rigria AppUcaton, who was working as,  Assistant 

Loco Pi'ot in the Ea.t Coast Raiways h aproached this Tribunal with a prayer 

that the orders of punishment of dismissal from service passec by the Disciphnar' 

Authority vide Annexure.A/L1), orders of th AppeHate Authority upholding the 

orders of punishment imposed bv the Dicipinay Authority vide Annexure-A/21 

and the orders of ilie Reviewirg Authorfty reecting the prayer of the applicant 

vide Annexure-A/23 be quashed and the Respondents he directed to renstate the 

apphcant in his former post and 3U0.fii hiri to draw all the bcneflts inct.idmg the 

back wages. 

2. 	The facts of the case in short are that whe working as Assistant Loco Pt 

under the Crew ControHer, Khurda, :ppicant was placed under suspensor1 by the 

DMsional Mechanical Engineer, Khurca Road und(--, r Rule-4 of the Raway 

Servants (Discipline and A3peal) Rules, 1968 (in sho;t Rules, 1968). The Divsion3l 

Mechanical EngineeNcurrN Dscipinr Authority framed a charge sheet on 

5.5.2009 wherein it was alleged that th applicant while working on Tran 

No.8410 committed gross neglgenc: by rtusn to work ;r the Train at 

Kharagpur on the plea of excess temperature and thereby violated S.R. 2.008(1) 

and Rue 31.(i) of the Railway Servant Conduct Rules, The Disciolinary Authodty 

vide Office Order dated 20.5.2009 appoted one i.V.Appa kao as the Enquft 
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Officer to enquire into the charges framed against the applicant. The applicant, on 

22.5.2009 requested the [scip!inerv Authority to supply the documents so that 

he c1vii be in a position to give a suitae reply. On 8.6.2009, the preliminary 

enquiry was conducted. Thereafter on the instructions of the Discip!inary 

Authority, the Enquiry Officer posted the hearing of,  the case to 14th 
 and 151h June, 

2009. The applicant requested the auihorfties to fix a date after supplying 

documents and after giving time to the defence counsel to attend enquiry. The 

Enquiry Officer, then fixed the regua- date ot hearing to 25tn 
 and 261h 

 June, 2009. 

In the meantime, the defence counsel requested the Enquiry Officer to postpone 

the date of inquiry and suggested the date as 4th 
 and 5th  July, or 81h 

 and 9th 

Ju!y,2009. On 25.6.2009, the Enquiry Officer being in;tructei by the Disciplinary 

Authority fixed the next date of hearing to 8th and qth 
 iuly,2009. Again on the 

instructions of the Disciphnary Authory, the Enquiry Officer fixed the enquiry to 

20th 
and 21st Juy,2009. After condusion of the inquiry, the applicant submitted 

his final defence statement on 31L.7.2009. On 14/ 15.92009, the Discip!inari 

Authority wrote to the appiicant equiring him to submit his final defence against 

the inquiry report and the applicant subrnftted his fina defence on 29.9.2009. 

Thereafter, the Discip!inary Authority, vide Office Order,  dated 13.1.2010 

imposed the punishment of dismisai from service on the applicant. The app!icant 

on 29.1,2010 submitted his appeal before the Senior DMsional Mechanical 

Engineer, East Coast Railway, Khurda Road vent ating his grievance and praying 

therein for exoneration from the charges. Further being instructed by 5enio 

Divisional EectricaI Engineer, e rnace an apea to the Senior Divisional Electri 

Engineer as he was the competent App&!ate Authority on 5.4.2010. The Appellate 

Authority vide office order dated 25.6.:0i.0 upheid the punishment as imposed by 
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the Disciplinary Authority. Again the applicant filed a petition before the 

Additional Divisional Raway Manager, who was the Reviewing Authority and the 

Reviewing Authority also reected the prayer of the apphcant on the gwund that 

no new facts and grounds were taken in the petition. 

The apphcant has taken the foHowing grounds chalenging the 

sustainability of the orders passed by the Disciplinary Authority, Appellate 

Authority and the Reviewing Authority. 

Order of appointment of the Enquiry Officer was made before the supply 

01
.
the documents and the posting of the Enquiry Officer was made before the 

expiry of the time granted for narrng the defence counsel. The E.O. did not 

conduct the inquiry with an independent mi;id since all along he was functioning 

on the instructions of the D.A. The Reportdents have aso reduced the 

subsistence aowarice from 50% to 23% reveaUng their mala fide intention in this 

matter. The charge sheet should have been served Mong with the documents 

basng upon which the charges we drawn, f3ut the sam' were not provided to 

the appicant thereby depriving him of chance of making a decent explanation. 

The Presenting Officer was not appointed and therefore, the E.O. did not play a 

neutrai rote. All aong he was working at the behest cI the Disciplinary Authority 

and functioned both as a Pesentng Officer arid Enquiry Officer. 

Coming to the facts of the ciai-g, the apcnt has mentioned that the 

running room at Kharegpur ws iiavn t 	 eh 	 ments  which have 

been suhstantiated by the statem?;rt 	th',-, stff aiso. Because of unbearable 

temperature on that day nohody oufr1 have sept. This fact got corroborated 

from the deposition of the prosecution witne;s also. During the enquiy, the 

running room caretker stated before tho, E.O. th3t th applknt had said on that 
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day that he could not work on the Hnk Train No. 8409 Express. But after taking 

some rest he can work on any other train to Khurda. On that day, the 

temperature was high and the water fom the tap was just like boiling water. The 

beds were also hot. The aforesaid dèpostions were sufficient to come to a 

conclusion that the applicant could not take re.3t ad In the said circumstances, he 

only politely declined to drve the train and he has acted rightly because he did 

not want to risk the lives of passengers of an Express Train since he was feeling 

drowsy. The Disciplinary Authority did not consider this evidence in its right 

perspective and passed the order of dismissaL he ako did not take into account 

the statement of the Caretaker o the resting room and also the statement of the 

Crew Controller. 

Although the applicant has urged severai such grounds, to sum them up, it 

is adequate to mention that the applicant has aUeged that vadous evidences 

regarding weather condition and unsuitability of the resting roam were igrored 

and the punishment of dismissal was ;mposed on him. The .applicat has also 

pleaded that the process of inqry was no of n independent knd since the EQ, 

was acting under the threct guidance of the D.A. 

The Resporident-Railwa9s by fng their cc'inter affida1t have opposed the 

prayer of the applicant. In the counter affidavit, the Respondents have subrnftted 

that on 21.4.2009, one message of theDMsi 	Power Controler acting on 

behalf of the Senior Divisona Mechar.ical ngincer, E.Railwav was received by 

the Power Controller in the Office of the Sen :r ivk;icn Mechanic 	ngineer, 

Khurda Road intirnatng that In omhi: oco 'ot of 8410 Express, one P.K.Sahoo 

and Assistant Loco Pilot Shri K.C.Panda arrived at Kharagpur at 5.53 hrs. After 

serving Call Book at 18 hours, they refused to work on -,,-he Pink Train 8409 Express 
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ex-KGP on the piea of not taking proper rest due to excess heat at Kharagpur 

Runnin Roo. Thereafer, e ;3p ct ws g 	 thar 	aced  under suspension. He was 

ser'ed with a rnaor penafty charge sheet vide Memo dated 5/6.5.2009 coriskting 

of one artide of charge to the elfect: that whe working as Asst.Loco PHot from 

Khurda Road to KharagpL, tFi 1rin Nuribe' 2.410 rived at KGP at 6.50 hours 

ee 4 hou;s 	, 	 eftwork with thand afer taking compt  	 e  

Train Number 8409 at Kharagr t 20.500 hours iespite having received Train 

Order, on the pea of excess ternperat -e. The charge sheet was received by the 

applic2nt on 7.5.2009 to whch he sbmttd his exphme lion on 15.5.2009 

denyng the charge. The D.A. after c;in thouh the show cause reply appointed 

Shri J.".Apa Rao, Additond Div:;ion;i Micl Engneer-1 as the Enquiry 

Officer, to investigate into the ::hg le'!aI:d agaft;t the appc3nt. After 

receivir1g the charge memo and the mder of ppointmerit of vhe 1.0., the 

appcant submitted an appation dated 255.2009 requesting the DiscipIinay 

Authority to supply the doumerts aiready asked for bi him, but at the sam2 

time, participated in the remiary enmiry conducted on 8.6.2009 by the LO. 

The 1.0. also allowed for ampiodng a Jlef&ire cainsel on behalf of the app!icant 

and accordingly, the sitting of the 6.L nqwry via rescheduled, On 8.6.2009 the 

applicant was supped with the docunents that he had asked for. On 20th 
 and 

21 July. 2009 the reguiar onquirv was hed wherein the charged officer and his 

defence couns& attended he e;iquiry. The prosecution witnesses were aso 

examined and their statements were recordec. The defence counse cross-

examined the prosecution wtnes, A reasonable opportunities were afforded to 

the charged officer during the course of erqury. On conclusion of the enquiry 

proceeding the applicant submftted his defence statement. on 31.7.2009 to the 

(I  
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LO. On 31.8.2009 the 1.0. suhmtte th ncurv report hoiding the applicant 

guilty of the charges whereaftr the eppI;t ws zlso suppied with the copy of 

the)' inquiry report to which he submitted an explanaton in the shape of final 

defence statement chaUenghi the findings of the LO The DscipIinary Authority 

after taking into consideration the €ntire record of thf,  proceedings passed a 

reasoned and sneaking order imposing punishment of dismissal from service and 

a copy of this order was communicated to the ap:licant. The Appeilate Authority, 

i.e., 	Senior Divisicna 	crtal Engineer, consdered the appeal flied 	by the 

applicant and after going through entire U &A c..se and taking into consideration 

the entire record, rejected the appeal on the grounds that he dd not find any 

reason for reversing the orders of ths Disciplinaiy Authorfty. Consequent 

rejection of the appeal, the app!icnt submitted a review application hefre the 

ADRM J  Khurda Road who ako con.ideied the srne and reiec;ted with a reasoned 

order. Regarding the ai!egations made by the aprlicant that the 1& fixed the 

dates of inquiry on being instructed by the DA, Respondents have cornpetely 

denied this. During the regu'ar inquiry held 	 21" July, 2009, the 

applicant was supplied with the documents asked for by him. Thereafter. heng 

assisted by his defence couns&, the appicat eamned and cross-examined the 

witnesses produced by the prosecuton 	. Fina y,  the .C. dosed the enquiry 

proceeding with due satisfacor, of all the 	s, Wh regard to legaon of the 

appiicant that he was given *Jhsstence aowance a the reduced rate of 253'(, t 

has been submitted by the 	 that the eductior order was revoked 

and his subsistence was. restored as the order reiucng the subsistence aUowance 

by 25% ws found to be outcome Of r ndvrtent mistake, which was 

subsequent'y detected by the 	way 	rninistraton and therefore, the'e was: no 



ç 

OANo 57 OF 2011 

mki fide invoved in this. The apLn was given a copy of the O's report after 

the conclusion of the dpartmert pocedng;. The D.A. also having gone 

I 
through the entire file and final statements of the applicant had come to the 

conc!usion that the charge of refusal o work kveid against the applcant was 

proved n the enquiry. The pplk:art 	d disobeyed Subsidiary Rule 28(i) and 

failed to maintain devoton to duty and as such, having taken the gravity of 

msconduct into consderation, the punishmnt of dismissal from service was 

imposed on the applicant ';ide Anneure-A/19 to the O.A. The Appellate Authority 

aso while dealing with the grievance of the app'icant took note of all the relevant 

points as raised by him ard passed a reasoned order as would be seen at 

Annexure-A/2. The.Reiiewinr; Authority, i.e, ADRM ako oasseni a reasoned and 

speaking order ve An.nexiire-t-,i/.'-1S rejecting the prayer of the appicant. 

Therefore, all reasonable opportmuUes have been provided to the applicant at all 

stages of the proceedings to defend hs case and due and proper procedure has 

been folowed in the disposal o the dscpnary case- The applicant has not 

maintained total devotion to dut, In dschain, is responsibility and this has 

been proved during the process of inquiry. There was no departure from the 

procedure in conducting the deoartmntal proceecings and there is no iota of 

truth in the zMegation niace b'' the applicant i this UA. 

8. 	Appkant has tied a written note of submson in this case. His argument is 

that the documents baEd O1 whtch tho charge sh,lae.t was drawn were suppied to 

him or 21.72.009, i,e, on the at date of nqri as admitted by the Railway 

Authorities nd therefoce, the ap•cnt wa dp1ved of his opportunity to put 

fc,rwd his xplantoi ir, a per 	t ro z n ner. It his been submitted that although 

a major penaity proceeding was cundurJ:& no Pt Esenting  Officer was appointed. 
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The LO. conducted Nrnseif s 'hc P0 p:gthe !eang qustons to the parties 

for proving the charge by any rnean.. The LO a'ays functioned at the behest of 

the D.A. which L; evdentfmm h2- i;t that the dare f nqury was fixed as per 

the desire of the D.A. Further, the fts of hc case were also not at all considered 

by the [0 n the right perspective The apokcant equestd the authorftes only 

for % hours rest before he is asked to drive the Train. This request was wrongly 

interpreted as refusal to work 	h' was d missed from service without 

foHowng the principles ol naUral justice. The Aop&ate Authority and the 

Reviewng Authcrity have .ot prper!1  cded the appeal petitions and they 

have not conskiered the rsk involved in allowing a drowsy person to drive a train 

putting several human livc's at risk. The Hc,n'e Supreme Court has cateorcaHy 

observed that r a major paty irocdirs P.O. has ::c be appointed to place 

the r.se on beneif of the rüsew:ion before the .O. The [0 cannot put leading 

questons to prove the charge sne the He ol th 0 s only to find out the 

truth. It has becn mentioned by th earned comsel for the applicant that in a 

recent judgment C4 this rin& in Uk.p4omj of 2U11 disposed of on 

20.0€- i(A.Zithni vs. UO Si, 0 ith' lai id down by the Hon'ble Supreme 

Court has been reiied on. RaGed on th., the 	ur.ed counsel has submitted that 

the uinciies of naui justice 'ere n fooved while conducting the enquiry 

and therefore, the ericnky has Wen OWN. 

9. 	On the other hand, the lwanmi ccuns: for the Respondents, by filing his 

written note of submsson, h; aio submitted tha: as per the procedure for 

im)ostion of penWIRS, t 11 	 to oy 	documents 

which are to oe 'ccJ upn in the dpar proceedings and theefore, the. 

4 

conter.tiori of the apphcant that evt dounins wei e not ;upplied to him 
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ak:ng with the charge ;het. w 	 1he apinkant has adrnftted that on 

receipt of the charge 3h.t lip. h 	uhnttec hs expnation without any 

diffculty. The contention that bfoo i'surc of charge sheet and before 

submssion of explanaon, D. 	artpcinted 	factuy not correct. On the 

poin of appoirtmerit of Prasen ting Officer, the pha taken by the 'earned 

counsel for the Respcmdents is thctt. sarne is nt mandatoy under the Railway 

Servants (Dscipline 8 Apal: Ruies, .9G?3. Moreover, no Drejudce has been 

caused to the apphcant by nov appokit'nE the esertui.g Officer while conducting 

the proceedings in cuestion. i. 	conu:ed tr:at the plea made by the applicant 

reirding appontment of P.0cud b 	nored in vew o the fo!lowing case 

a NS. 

SLR 	R :127 (H.Rajendra Pai vs. Chafrman, 

Cwaa Bank) 

1S88(3) SU MAD 6,65 (ecretary, Central Board of Exdse 

&Cu:;toms. Nv Deh vs. KS.MahaJngarri) 

10. 	Further he refence 	th hG, c conecticn 'ith some of hs kttars to 

the iistructions of the Discpinay Anhorify does rot est:abish that the LO was 

all through ¶unc:ioning atth: bhes. of the NscipnaFy Authority. On the 

evidence that was dducd durg the ercury, the argument af the learned 

cminsel tor d'e Qospo,-,!,,1(,.rAsAs that zhe factuad, fndings of the authorities 3re not 

orien for being reassessed in ndi 	rvv. In this reard he has qUoted the 

decson of the HonIe Su,rer.e Cct .. it 	.. 513 (State 	of dia 

vs., 	rar2ndra K;sho 	v,Iddl 	d:wn that the power of judidal 

review is meant to ensure fah,  tetme.nt arvi not to ensure that the authority 

reache.s a condusion whch is corr?ct in he ey€ of the Court. Further in the case 

of iThion of india vs. Srdr RAHAILY raported19/1 4 SCC $18, it has been 
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held by the Horeble Suprm Czrt that where there are reievant rnates which 

support the condu.;on th a t the offLr 	:ut, it L nt the 1unctcn of the High 

Courc to arrive at an independent frcng. t hs been held that if an enquiry has 

been properly held the queston of adejunq or Wabi l ly of evidence cannot be 

cvased before the High Court, On these rcnds, the learned counsel for the 

Respondents has submitted that the app licant hs no case For chaleriging the 

legitrnate order5 passed by the DKIpWary Authorty, Appe!ate /tuthorty and 

the 	Peviewng Authority, 'ihk:h hav 	been passed zifter following the 	due 

procedure of rule of aw. Accordingy, he suLimftted that the O.A. being devoid of 

merit is able to be dsrnssed. 

We have head the ;earned couns for b3th the sdes arid perused the 

matenals on record, 

Part -V of the Rway Se ~ -va nts Criscipline & Appeal) Rules, 1968, lays 

down the procedure for mpoftcn of rraior penaftes The main contention 

brought out by the learned cour;el for the ippIcant is that afthough this was a 

maor penafty proceethng, nn res nhn Othce va; apc,nted and the 1.0. acted 

as both LO as also the P.O. thEreby comprc,!1nising hs indeoendent role as the 1.0, 

The .O. ;s suposed to be 	impat adiudici.Ung authority and if he puts the 

leading question to the dne, than, he 	nnct ensure due discharge of his 

role as LO. 

Ihe 1earnet coun',el for the Rupylents, on the ether hnd, has scted 

that akhough the Preentng 01 cer via: not appohited n the present disciplinary 

proceedings, such appointment not: !rmn&tni y under the reevamt provision of 

the Rues, i38. In tnft regard iii is pertent to mnion tht in Rue• 9 ( C ) of 

Part•-V of the Rules. 16& it is biid Hav&ji that where the dkcinary authority 
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itself enquires into ar, artide of charge or appoints a Board of inquiry or any 

onty for hodr 	inuiry ito ;uch charge, it may, by an other inquiring auth  

rdei' in writing appoint a 	lw3 r aw other Thvernment servant to be known 

as Presenting Offictr' to rresent o as b&iaft the case in support of the articles 

of charge. 

From a plain N?adino of this provision it comes out that the word 'may' has 

been used instead of 'shad' indicating that t ks not mandatory for the discip!inarv 

authority to appoint a Presrtir Officar in eacn major penalty proceeding. 

'iOwever, the inse Won of such a provision under the Rules, 196$ indicates what is 

desirable in a major penaty proceE:ding;. Definitely, the wording indicates that it 

will be cesirahle to appoint a Presritiig Officer to ensure due process of inquiry 

even though it may not he excfly mandatory under the Rides. 1968. 

The learned couns& for the Respondents in support of his argument harped 

on the point that the cc.c rerce of thE word 'may means that this not 

mandatory provision, he has also cited the cdson in Hflajendra Pal and 

Secretary Centra Boarc o excise (upra) to pu've the point that appointment of 

Presenting Oflicer is rot mndatorv, instead, it is orlv an enabing provision for 

the Disciplinary Authority to appoint a esenting Uficer in appropriate cases. 

However, it will ho csi 	to rfcad with certain reevnt and latest 

decisors of the Supreme Court of lneia ad also Hon'hle High Courts. The 

decion of the Horble Hr Cowt of Mdhya 'radesh in 	in W.P(S) 

No.4874/2004 ified against tia order dd 5. 32C()4 	of the C.A.T. in 

O.A.No.408/2002 is eleani' ir, 	rLga'. 

The Hoi'ble Hgh Court c Madhy Pad.sh in that case has observed that 

athough the use of th epressicn 'may apc't Peenting Officr' ndicates 

Is 
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that such appoi:itment in not mandtoy, a carefd reading of the said ruk shows 

that ft is an enahg provisio'i which ;:;ivs dcreticn to the Disciplinary Authority 

to appoint any Raway c cthcr jimpriment serit as a Presenting Officer to 

presert the case on behaft of Te 	 Authority, But the said provision 

does not permit an Inqufty Oticer to act as the Presenting Officer and conduct 

examnation-in-:h let of the dertmentaI itne and cross examme the defence 

witnesses. Ar,other hnpartant abseivatOn of We Hon'be High Court is whether 

the inquky Officer has rner&y ced call as an lnquiry Officer or has also acted as 

the Presenting Officer dpnds cm fac;ts e 	case. To avod .iv/ ailegation of 

bia'; and runnin' the rsk o inquftv bcg deJad il!egal and vftiat€d, the present 

trend appear; to he nvarib! to ppri 	Frent.ing Officers except in sirnpe 

ca s s. 

In the case of Moni Sfrthr . Uni iAl Jrii (2(I0S) 3 SCC 484, the 

Hon b1e Apex Court .hzs obsived as fbflows, 

"The exaniimionin chief was conducted by the enquiry 
Officer im:e f As ie p1c ediig ws for irnpottiori of 
i major penafti,  \vhy the presenting officer, who must have 
heei engagedby he D 	n, epa.eut, did not examine the witness 

beyond ai-ty compeens; on. E' en minim urn safeg iard in 
regard to the manner n vhieh the examination-inchief was 
conducted has not been preserved. The questions posed to the 
inpeI1 rrt weie lqadlijig c sli 'ic ' e questions asked in this 
case (para 20 of the judgrneni) do not Loniply with Rule 9(21) 

i'wi, evar 	i 'cpiine &Appea) tulcs, 1968 
\Vhat wcre the chcwstances appearing against the appellant 
had 	ti til Ld(Pa 	19 to 21) 

Therefore, relvngonhe. t 	tes: eisr, ot.he Hon'be Supreme Court in 

Morn Shankr case(sup 	it has to e noted that the Fion'be Supreme Court has 

observed that as the proceeding vas fo' impositon of a maor penafty, why the 

Presenting Officer, who must have been en:aged by the Department, did not 

examine the witness beyor'd any crr 'ehm.oe. This means that in a ma!or 

f/n 
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penalty procetigs' h D ::p/ ;.trtv soJ appofrt a Presenting Offcer 

in order to obviate the pc.sibIv of 	s in the conduct o the enquiry. The 

{'be High Court of N7ad1hv@ Prdeh has P.Iso observed that to avoid any 

allegation of bias and running the risk of inquiry being declared fllegai and 

vitiated, :he praent trend appears to h invariab'y to appoint Presentng Officers 

except in smple cases. Further, i th cs of Roop Singh Negi vs. Punjab 

Nation Bank & Ors. ¶2,10 I SCC ft& 3, it has been clearly laid down that 

the departmcnta proceedin 	is a c'uasi 	jdiciat proceedngi and the 1.0 

performs a quasi -juical function. in oer to ersure that the hO should correctly 

play his role of quasi- jucia iuthoñty, ft is desftable on the part of the 

Disciplinary Authority to appcint a Pesentn Offi,:er for presenting the case of 

the prosecution. 

20. 	We agree witr the karned counsel for the Respondents that appointment 

of P.O is not mandatory s s1rctly p;ovded tinder the Rules. However, from the 

latest pronouncement of the Hon'he Apex Cor, it is quite clear that in a major 

penalty proceedings aid except in sinnple case,, it s riesfrable to appoint a 

Presenting Officer in order to obn:te the possihity of bias and prejudice. This 

also wl enabie the LO to perform hisq:ua Judicial function correctly. The 

present case 	is one of major penaft proceodirigs which 	has culminated 	in 

impositon of punishmeflt of cisn'ssal from service. It as therefore, incumbent 

on he part of the uthofties to ensure that a procedures must he followed 

stricily whde friak 	su:h 	Scifl y r r, en 	ic pporitrnE nt of a P 0 

was therefore, desrahle in this case tho tu spHt of the provision as laid down 

under Rule-9© of the Ru€s, 163 and aio in view of the latest pronouncement of 

the Hon'bh Apex Court in thlis regard.. 
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The learned couis 	the Respundni hs so hrough: to cur notice the 

Q 
Umitation of judk:a review 	dsci ricJ veceeding' as ld down by the 

i'bIe Apex Court in S.ate Bank of hodia vs. Smarergdr Kishore(supra). This 

jidgment enunciates the principle that oower of judl cW review is meant to 

ensure fair, treatment :ind not to ensure that the authority reaches a conclusion 

which is correct in the eye 	th-c court. We are ntir&y in aeement with this 

contention and therefore, it is not our intenton to evauate the evidence adduced 

dunng the cowse ot enn. rv 	t 	casa of Nol-th Cstm lrnflaka Road 

Trmsport Corporatkr vs. Ashnppa and ;rther in CMI Appeal No.2637 of 

2006(arising out of SIP (Cv) c% 4 o 2 	thckd okn 1231006 reported in 

2006() (SC) su 141, a has bn id dowi th. ft is row well setted principle of 

kw that the Hig,h Cout a 	Tibuna in :rci 	ctl its power of judicial review 

would not normay cntEiere with the ua;'turr of ounishment. Doctrine of 

proportiona'ity can L),2 invcke only -,irvlrei certan situations. It is also weU settled 

that the High Court shail be very slow in in t~cr t"'2rirg with the quantum of 

punishrne1it, unless t is found to tw sh*cdng to coe's conscience. 

 in vevJ of this prano ncemet, it is 	n:e ciear to say that this Tribunal 

would not go into the auestioro qintur o 	punirment. 	n case of 	Ja 

Bhzav.nr vs. CDmmis orer c F 	& C. 2$3 (3) SL 	, the principle hs 

been further reiterate:1 that vh 	any ,uch orjer is chaUered hefor 3 service 

Tribunal or the Hgh Court, t - exarcse of dkeiior by the competent authority 

detri n - and virThw; 	 goiry 	p:cted :x:ept where 

same is found to ha 1,o a trge shr c!:rc: 	t: to r.he avity of misconduct 

Ate 
that the Court Co ;oes to oc ara:trv 1,,t thtt vhov unreasonable. 

( 



0A FJo.57 OF 2011 

in %dew of the :ettLd p dph.s of ftw as er!nci.ted in the judicial 

pror1ouncen'!ent, we are not incn 	to rE3sa A he evidence in the dkcipflnary 

preedng, nor, to interfere with th• Ou3nti.n of runishment However, the 

scope of judcLil review extends to ensuring tht the principle of fairness has 

governed the discpirry pmcedng, which ia uasi-judicftd character. This is a 
11 

case of major penalty pmceed ',,;~g that 	resu!tei in imposition of the mxirnum 

punishment of dsmissa on th appcant But the Jisci o Mary a;thority did not 

consider it fit to appoint a Frese:thig Officer lin order to obviate the possibility of 

bias and prejudice. This created ave&e 	tticneck in the discharge of an 

independent role as a quas-judici vuthor# for the L(). 'A/e have careful!y 

ronsidered the latest ddsic; of 02 Hrhk' A< Coul, and other judicial 

pronouncements cocernn this rrater, &nd after taking these into account 

along with the facts of this :ase, w are of the vw that the Disciplinary Authority 

shoud have appointed a Preswrtng &WAy r ii :his prrceedir, in the true spirit of 

t ie Rules provdei., in ths 

21. 	i n view of the above disc .siois, we quh the orders of the Disciplinary 

Authority at Anriexue-A/i, ordors of the Ap; •a:e Authority at Arnexure-A/21 

and orders of the Reviewing Atho't'i at A exue-*23, and remand the matter 

to the Di;cpiinary Authority br •onL:Ur 	fresh iruuiry iitic, the charges after 

apponting a Presenting Cfticm, a:;r conclude the discipnary proceedings in 

accordance with the extt 	r 	ocdur.. 

in the issuh, the OI. is MNY2 to the xieit ndica:ed above. No costs 

(Rc.iSA) 	 ATNiK) 
iLER() 

BKS 


