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CENTRAL ADMINISTRATIVE TRIBUNAL
CUITACK BENCH: CUTTACK

Original Application No. 934 of 2010
Cuttack, this the 0% day of April, 2014

CORAM
THE HON’BLE MR.A.K.PATNAIK, MEMBMER (JUDICIAL)
THE HON’BLE MR. R.C.MISRA, MEMBER (ADMN.)

Shri Hadibandhu Baral,
aged about 66 years,
Son of Late Ananta Baral,
Village-Barada, Po.Barada,
Ps.Sadar,
District- Dhenkanal, Orissa.
.....Applicant

(Legai Practitioner — M/s.Ramanath Acharya, Basudev Barik)
-Versus-
Union of India represented through the General Manager,
East Coast Railway,

Chandrasekharpur,
Bhubaneswar.

b

t9

The FA & CAQ,

Pension, East Coast Railways,
Chandrasekharpur,
Bhubaneswar.

(O8]

The Divisional Manager,
East Coast Railways,
Khurda Road. Jatni,
Dist. Khurda.
4. The Senior Divisional Personnel Officer,
East Cost Railways, Khurda Road,
Jatni, Dist. Khurda.
.....Respondents

{Legal practitioner — Me. R.N. Pal)

A —



\>-

2
Hadibandhu Baral-v- UOI
0.ANo. 934 of 2010

OROER
A.K.PATNAIK, MEMBER (JUDICIAL):

The case of the Applicant, in brief, is that initially he joined the
railway on casual basis on 04.12.1990. He was regularized in the post of
Khalasi Helper on 05.12.1995 and while working as such, he retired {rom
service on reaching the age of superannuation on 31.07.2003. Respondents
sanctioned and paid the gratuity, pension and all other pensionary
dues/benefits to him by taking into éc#nsideration 50% cof service from the
date of conferment of temporary statvs till regularization and 100% from the
date of regularization till retirement though vhe was entitled to the said
benefits by taking into consideration 100% of service from the date of
conferment of temporary status till retirement. Further case of the Applicant
is that although he was entitled to gratuity for the casual period of service till
conferment of temporary status as per the Gratuity Act, 1972 the same was
not paid to him. It ha,sAbe{:‘ ) f;ti’itffd that on 63.0] 2006 (i.e. after expiry of
near about three years) he has snbmitted representation praying for sanction
of the gratuity fér t.he. casual pericd of sewi_ée but the Respondents have paid
deaf ear to the said reps‘esentaﬁiom and naving received no reply he has
made apother representation on 11.04.2009 (i.e. after expiry of near about
iheee years of his'ﬁrst'representatio_n) which was also not replied by the
Respondents. It has been stated that being a,ggrie\’ad by such in action of the
Respondents hé has filed the instaﬁt OA on 23" Dacember, 2010 (i.e. after
expiry of near about seven years) praying for the f()lio‘f/izlg reliefs:

“l.  The sc‘ale of de of thé applicant may kindly be revised

@ Rs.2000/- w.ef. 01.01.1996 with 1acrement and post

retirement penefit accrued thereof;
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o 2. The DCRG which has been released may be revised
calculated for the entire period of service including
]“ig casual period of service i.e. from 04.12.1990 to
\g! 04.12.1995 and compensation may be paid with interest
i @ 18% per annum w.e.f. 01.08.2003;
3.  Pension should be revised and it may be fixed w.e.f.
01.08.2003 according to 5" Pay Commission’s Rules.”

2. Respondents filed their counter controverting the stand taken
by the Applicant in his Original Applicant. It has been stated that as per the
service record the applicant was initially engaged as casual labour on
04.12.1990 on authorized pay scale of Rs.775-1025/-. He was regularized

w.e.f. 05.12.1995. While working as Jr. Gang man on his own request he

was transferred and posted as Khalasi inA scale of Rs.750-940/- vide order
dated 27.03.1997. Subsequently he was promoted to the post of Khalasi
Helper on 05.03.1999 and while working as such, on reaching the age of
superannuatiéh he retired from service w.e.vf. 31.7.2003. Based on the
qualifying service of 12 years 7 months and 26 days (say 12 years and 8
j“:ii]ig months) (by taking into consideration of 50% Starvice from the date of
BME conferment of fempora*-ry status i.e. w.e.f. 04.12.1.990 till regularization i.e.
on 05.12.1995 and 100% service from tﬁe date of regularization till
retirement) the app'!_icant was sanctivned and paid his gratuity, CGEGIS,
Leave Salary DCRG pension and all other pensionary dues to which he was
entitled to as per Rules and extant instructions available in the field. Tt has
been stated that there was no wrong in granting the pay scale to the applicant
w.e.f. 1.1.1996 and the pay which the a_éplicant wishes to be fixed is on

presumption and imaginary and as such he is not entitled to the sanc.

Further by filing COp:;’ of the RBE No. 130/2000 dated 19.7.2000 it has been

stated that the applicant has been sanctioned and paid the gratuity as per

"k&w/
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-#he RBE No. 130/2000. In fact the applicant has been conferred temporary
status from the date he was engaged on casual basis in the railway. By
stating so, besides on merit the Respondents have prayed for dismissa!l of
this OA on the ground of limitation.

3. Despite sufficient opportunity and lapse of time from the date
of receipt of counter, no rejoinder has been filed by the Applicant.

4. Heard Mr. R. N. Acharya, Learned Counsel for the Applicant
and Mr.‘ R.N. Pal, Learned Panel Counsel for the Railway/Réspondents and
perused the records.

5. Mr.Acharya submitted that as per the Gratuity Act, 1972, the
applicant is entitled to gratuity for the period of service rendered by him on
casual basis. His second limb of submission is thét calculation of 50%
service from the date of temporary status till regularization is illegal,
arbitrary and illogical and, therefore, the appliz:ant.is entitled to gratuity and
pension and all other pensionary benefits by taking into consideration 100%
period of service from the datz of teraporary status till retirement which
having not bér—m done, the | \esprmqems should be directed to recalculate the
entire pén'od of setvice of the applic:mt in the above manner and pay him the
differential amount with interest within a stipulated period.

On the othier hand, Mr. Pal, étrorxgly opposed the aforesaid
argument advanced by Mr. A.charyz:i. in :%his connection :by‘ drawing our
atten non to ths prowllsn()ﬁ\ contair d in the R.n‘way QOCrd S Instructions
enclosed to the counier wziﬁ regard 1o counting the period of service for the
purpose of senction of retirernent heﬁc, its 1. whading gre tulty he contended

that the arg,um‘mﬂ advanced by Mir. Acharya is mﬂaums being based
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vontrary to the Rules. It has béen stéted that the Respondents have calculated
the period of service in the manner prO\}ided in the Rules and paid the
benefit to the applicant which he was entitled to under the Rules. Further by
placing reliance on the decision of the Hon’ble Apex Court in the case of
Allahabad Bank Vrs Canara Bank, reported in AIR 2000 SC 1535 (para-
38, 39 and 40) it has been contended by him that when there is a specitic
Rules providing the manner of ca]cuiation‘ of the period of service for
payment of gratuity to a railway employee and special law having overriding
effect on the general law,- Gratuity Act, 1972 has no application.
Accordingly, Mr.Ojha has prayed for dismissal of this OA.

6. We have considered the rival contentions advanced by
respective parties with reference f@ fhe pleadings and materials placed in
support thereot.

7.  Law is well settled in a plethora of judicial pronouncements
that prayer without pleadings |, pﬁeading without specific prayer and
pleadings without supporting docuiment are not be entertained. Some of the
decisions of the Hon’ble Apex Couri, in the above context, are stated herein
below:

In Manoharlal (Dead) by LEs vs.Ugrasen (Dead) by LRs
and others, (2010) 11 SCC 557, the Apex Court in para 34 has held as
under:

"34. In view of the above,‘ law on the issue can be

suramarised that the cowrt cannot grant a relief which has no:
been specitically prayed by the parties. ....."

\AR Ly ——
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4 In Rajasthan Pradesh Vidya Samiti, Sardarsahar and

another vs Union of India and others (2019) 12 SCC 609, the Apex Court

has held in para-12 as under:

"15. 1t is settled proposition of law that a party has to plead the
case and produce/adduce sufficient evidence to substantiate his
submissions made in the petition and in case the pleadings are not
complete, the Court i3 under no abligation to entertain the pleas. In
Bharat Singh & Ors. Vs. State of Haryana & Ors., AIR 1988 SC 2181,
this Court has observed as under:-

“In our epinion, when a point, which is ostensibly
a point of law 13 required to be substarntiated by facts, the
paity raising the poiut, if he is the writ petitioner, must
plead and prove such facis by evidence which must
appear from the writ petition and if he is the respondent,
~from the counter affidavit. If the facts are.not pleaded or
the evidence in support of such facts is not annexed to the
writ petition or the counter-affidavit, as the case may be,
the Court wiil pot entertain the point. There is a
distinction between a hearing under the Code of Civil
Procedure and a writ petition or a counter-affidavit.
While in a pieading, i.e. 2 plaint or written statement, the
faciz and not the evidence are required 1o be pleaded. In :
writ petition or in the counter affidavit, not only the fa:
but 2lz0 the evidence in.proof of such facts have to be
pleaded and snnexed to ("

In Ms. Atul Castings Fid, Vs. Bawa Gu rvaclmn Sin: *h., AIR

2001 SC 1684, the Apex Court held as under:-
"The findings in 4 ¢ absence of 11eCSSSAry. ple"tdl ngs and
supporting evideocs cranot be sustained in law,"

In The Mational Textite Corporation Ltd, VS, l\are hikumar

-4y

Badrikumar Jagac aud eihsrs 2071 (10§ cale 23, the Apex Couit has
held in paragraphs 7 to 13 has held as vnder:

" 7. Pleadings snd particulars arc necessary to enable the
court to decide the righis of the parties in the trial. There:tc;:m
the pleadings are more, of help to the couwrt in marrowing the
controversy involvead a,nd o inform the parties concerned to the
question ir issue, co that fhe parti fes m(uy adduce appropri: ate
e‘ idence on the salc fssue. It is a seftlod legal propesition tha

"as a ole relisf not founded on Lh~ D },wdd}.u‘_; s should not be
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< granted". A decision of a case cannot be based on grounds
outside the pleadings of the parties. The pleadings and issues
are to ascertain the real dispute between the parties to narrow
the area of conflict and to see just where the two sides differ.”

In Ram Sarup Gupta (dead) by L.Rs. v. Bishun Narain
Inter College & Ors., AIR 1987 SC 1242, the Apex Court held as under:

...... in the absence of pleadings, evidence if any,
produced by the parties cannot be considered.....no party
should be permitted to travel beyond its pleading and that all
necessary and material facts should be pleaded by the party in
support of the case set up by it."

In Kashi Nath (Deaﬂ) through L..Rs. v. Jaganath, (2003) 8

SCC 740, the Apex Court held that “where the evidence is not in line of the

pleadings and is af variance with it, the said evidenc. :annot be looked inito
or relied upon.

In Syed and Company & Ors. v. State of Jammu & Kashmiy
& Ors., 1995 Supp (4) SCC 422, this Court heid as under:

"Without specific pleadings in that regard, evidence

to lead evidence is not permissible."

ih“x | could not be led in since it is settled principle of law that no
)“2 amount of evidence can be looked unless there is a pleading.
i. “’ > = . .
rgggli Therefore, without amendment of the pleadings merely trying
it

8. In the case in hand we ﬁ’?d no pleadings not to speak of any
document in support of the rélief claimed by the applicant in Column 8.1 &
2 are concerned. On being asked, Mr.Achar},fa did not make any submission
on the said relief.

9. Similarly, Mr.Acharva did not controvert the fact that the

applicant joined the railway on cosual basis on 04.12.1990 and got the

i
i

Hid

i
i
i l“-:

temporary status w.e.f. 04.12.1990 the said date in other words; he had not

worked a single dav on casval basis so as to o entitled to gratuity for the
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casual period of service as per Gratuity Act, 1972. Estt. Sl

No.125/2000/RBE No. 130/2000 (No.P/ENB/30/GA/72/1 dated 19.7.2-

2000) provides as under:

*2. Though the provisions of the Payment of Gratuity
Act, 1972 shall continue to be applicable to the casual labour
for the purpose of calculating gratuity for the period of casual
labour service upto the date preceding the date of absorption, it
has now been decided by the Board that such of the casual
labouir who continued (o be in service and were/are absorbed
against regular vacancies, shall be allowed to exercise an option
as under:- (i)Payment of Gratuity undzr the provisions of the
Payment of Gratuity Act, 1972 for the period of service upto
the date proceeding the date of absorption and for payment of
gratuity and pension for the period of regular service under the
provisions of the Railway Services (Pension) Rules, 1992; OR
(ii) to payment of gratuity and pension counting half of the
service rendered in temporary status and full service rendered
on regular basis under the provisions of the Railway Service
(Pension) Rules, 1943, besides gratuity under PG Act for the
period preceding the atizining of temporary status.”

10.  Besides ihe above, Railway Eoard insﬂ:ﬁctions produced by the
Respondents cieaﬂy@mvide countiiig 50% of servicé for the purpose of
qualifying service for sanction of p.ension' and gratliity_ ete. ‘The above
provision has not been chzﬁ_lenged by .the A.j:-plicam:, ‘i,f according to hiia; the
same is in any manner i]legai, 'fbiﬁﬁi“}/ ard o‘ffend.s the proViSiéﬁ enshrined
in Articles 14 and 16 of the'C«:msti“tu'tii.?n of Tndia. 1t is not for this Tribunal
to decide the Irié;nnel; of cai‘{c:.ila'i'i(;n of th%: ‘pm'iod cﬁ‘ for grélf&;:, of particular
scale of pay to a parﬁ:éz;dar class of érx;pl_()gfcw=?;='f. It is for the Bxecutive, as a
matter of poiiéy to decide.

11.  We will fail in cur duty if we do not express our opinion on the

conscious that fixation and payment of pay acd pension is a recurring cause

At
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of action yet we may state that the Tribunal has a duty to protect the rights of
the citizens but simultaneously it is to keep itself alive to the primary
principle that when an aggrieved person, without adequate reason,
approaches the court at his own leisure or pleasure, the court would be under
legal obligation to scrutinize whether the lis at a belated stage should be
entertained or not. A court is not expected to give indulgence to such
indolent persons — who compete with. ‘Kumbhakarna’ or for that matter ‘Rip
Van Winkle’. In our considered opiﬁion, such delay does not deserve any
indulgence. No reason not to speak of sufficient reason has been assigned for
approaching this Tribunal belatedly. But we do not like to express any final
opinion on this point when the é}?piitént fails to establish his right on meriz.

(Ref: Basawaraj & Anr Vrs T hé Spl. Land Acquisition Officer,
AIR 2014 SC 746 (paras 7, 9 and 15)' and Chennai Metropolitan
Water Supply and Seweragéﬂ anrd and others Vrs
T.T.Murali Babu, AIR 2014 SC 1141 (para -16)).

12. The above being the position éf Rule and law, we ﬁ’nd no
substance on any of the arguménts advanced by Mr.Acharya, Lcamed
Counsel for the Appvlir.:mrf. rather we find su;fﬁc;em forée on the arguments
advanced by Mr. Pal and acc(‘)rdingly hold t’ha‘ﬁ this OA fails. Accordingly,

the OA stands dismissed by leaving the parties to bear their own costs.
(R.C.MISRA) (A.K.PATNAIK)
Member (Admn.) : Menber (fudicial)




