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CORAM 
THE HON'BLE MR.A.K.PATNTAIK, MEM13MER (JUDICIAL) 
THE HON'BLFTNIR. R.C.MISRA, MEMBER (ADNIN.) 

Shri Had-ibandhu Baral, 
aged about 66 years, 
Son of Late Ananta Baral, 
Villa-ge-Barada, Po.Barada, 
Ps.Sadar, 
District- Dhenk-anal, Orissa. 

.....Appfica)v 

(Legai Practitione-r -- Ws,Ranianath,kcharya, Basudev Bar1k) 

-V e r s u s- 

Union of india represented through the General Manager, 
East Coast Rallway, 
Chandrasek-harpur, 
Bhubaneswar. 

	

2. 	The FA & CAO, 
Pension, East,%"'oast Railways, 
("handrasekliarpur, 
Bhubane,swar. 

The Divisionai Manager, 
East Coast Railways, 
Khurda Road, Jatni, 
Dist. Khurda. 

	

4. 	The Senior Divisional Personnel Officer, 
East Cost Railways, Kharda RoaJ, 
Jatni, DiA. Khurda. 

.....Responderits 

(Legal practitioncr — Mr. R.N. Pal) tl~ 
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A.Y.PATNAIK, MEMBER (JUIRIAL): 

The case of the Applicant, in brief, is that initialiy he joined the 

railway on casual basis on 04.12.1990. He was regularized in the post of 

Mialasi Helper on 05.12.1995 and while Nvorking as such, hie retired 

service on reaching the age of superannuation on 31.07.2003. Respondents 

sanctioned and paid the o-ratuity, pension and all other pensionary 

dues/benefits to him by taking into, consioeration 50% of service fror-,,-t 

date of conferment of temporary staus till, regularization and 100% f~om --,he 

date of regularization till retirement though he was entitled to the said 

benefits by taking into con.sideraftion 100% of service from the date of 

confennent of temporary status till' retirement. Further case of the Apphcart 

is that although he was enlitled to gratuity for the casual period of service till 

conferment of temporary status as per the 'Gratuity Act, 1972 the samc 

not paid to him. It has be,01-) slk-1,tted flifit on 03.011.."2006 (i.e. after Oxpirv- ---;f I 

near about three. years) he has submitted representation -Draving for sancti 

of the gratuity f6r tlie casuall period of service but the Respondents have paid 

deaf ear to the said representatiorl, and having received no reply he has 

made another representation on I i.04.12,009 (i.e. after expiry of near about 

years of his first' representation) which was also not replied by the 

Respondents. it has be,~m stu-VA that beii--ig aggl-ievked by sitch in action 

Respe,idents he 	fih-d thc. inst.,,a.,t 0A, On '123'
d 

D~~,cernt,---T, 2010 (i,e.. affi-r 

~-V 	-y of nearabout r 	 -ayitlg f6r the following relie-Cs: %­-ph 	 . s,2ven yeazrs) pi 

,1. 	TllifZ )Cale CTPay of t6-, applic2ra inay killffly be rev's.~~.J'~ 

~"D, Rs:11000/- 	01,,91.1996 --Ailh ii1cn-,ment and !-~os't 
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'The DCRG which has been released may be revised 

calculated for the entire period of service includ-lIng 

casual period of service i.e. fi-om 04.12.1990 to 

04.12.1995 and compensation may be paid with interest 

@ 18% per annum w.e. f. 0 1.08.2003; 

Pension shovld be revised and it may be fixed Nv.e.f. 

0 1.08.2003 accordipg to 5'
h 
Pay Commission's Rules." 

2. Respondents filed their counter controverting the stand taken 

by the Applicant in his Original Applicant. It has been stated that as per the 

service record the ap I 	. plicant was initially eagaged as casual labour on 

04.12.1990 on authorized pay scale o-,rRs.775-1025/-. Hewasregularized 

w.e.f. 05.12.1995. While working as Jr. Gang man on his own request ~e 

was transferred and posted as Klialasi in scale of Rs.750-940/- vide 

dated '27.03.1997. Subsequcntl~ he was proinoted to the post of Khalasi-

Helper on 05.03.1999 and ,xhile worldng as such, on reaching the age. of 

superannuation he retired from service w.e.f. 31.7.2003. Based on the 

qualif~irig service of 12 years 7 months and 26 days (say 12 years and 8 

months) (by taking into consideration of 500,10 service from the date of 

conferment of tempora.:y staWs i.e. w.e.f. 04.12.t990 till regularization i,k-. 

on 05.12.1995 and 100% service from the date of regularizatio~. 1-Ift L- 

I 	 IL'I 
retirement) the ap~--,F-.ani. was sarictiolled and paid his gratuity, CGE"3 

Leave Salary DCRG pension arid' ail I other pensionat"y d-ties to which he was 

entitled to as per Rules arid ext~-.-tnt instructions available in the field. I-L 

been stated that there wa- no wreng in gn~inting th-,, pay scale to the applicant 

w.e.f. 1.1.1996 and the pay which the applicant wishes to be fixed 1!1 Oil 

presumption and iniaginary and as such he is not entitled to tine 

Further bv filina copy of ltlh,~, RIIE No. 130,/2000 elated 19.7.2000 it 'has 

stated tbal 	[he 	 hui~s be~-'.I 	RRI~7d and raid the (,--rauit-v ac. pe,, 
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the RBE No. 130/2000. in fact the applicant has been conferred temporary 

status fi-om the date he was engaged on casual basis in the railway. By 

stating so, besides on mer-.t the Respondents have prayed for dismissal of 

this O-A on the ground of fimitation. 

	

3. 	Despite sufficient, opportunity and lapse of time from the date 

of receipt of counter, no rejoinder has been filed by the Applicant. 

Heard Mr. R. N. Acharya., Learned Counsel for the Applicant 

and Mr. R.N. Pil, Learned Panell Counsel fo~ the Railway/Respondents and 

perused the records. 

	

5. 	Mr.Acharya subn1itted that as per the Gratuity Act, 197.2', the 

applicant is entitled. to gratuity for 'L'Oe period off service rendered by him on 

casual 'oasis. His second limb of submiss;on is that calculation of -5( 0,~ U 

service from the date of' temporary status till regularization is illegal, 

I arbitrary and illogical and, th"refore, the appticant is entitled to gratuity and 

pension and all ottier pensionaty k-nelfits, by taking into considerati on I C),0"Vo 

I,q L_ C period of se-I-Vice f1r, 01TI the 	f 	 status till zetirenient -,vhich 

Ilaviing not been done, tht; I-',esp,-.)Dderjts sh-ould be directed to fecalk.ula tz~ UN-j 

entire period of service of the appl;canl in the above manner wnd pay hi in 

I ub differential ai-riount witb interestv,4 in a Aip-,,Iated period. 

On 60. other hand, `N/Ir. Pal, strongly opposed the af"Onc,-said 

argument advanced 	Ar. A% r.ha-rya. In ih; s connect-10n by drx.~ving 	r ., 	A.. 	 I 	~ 	1, 

attention to the pro-visions, cootain-'XI. in the Railway 9oard's instruct,,,---,-~s 

e-aclosed to the co-uniei- vn0n~. regard to coun'ting the period of q%-rvice Ifor ne 

purpose of sanction of retircrnent banefi!ts 	 he conte,-.,,,.,er t- 

that ,-he 	 ad*01tIeC~ bN I,:,IT...AcIiar3-a is 	 being 

I 

	
4, 
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t'ontrary to the Rules. It has beon stated that the Respondents have catc-ulated 

the period of service in the manner provided in the Rules and paid the 

benefit to the applicant which he was entitled to under the Rules. Furth,~!,-hy 

placing reliance on the decision of the Hon'ble Apex Court in the case of 

Allahabad Bank Vrs Canara Bank, reported in AIR 2000 SC 1535 (para-

38, 39 and 40) it has been contendea by him that when there is a spec1ti,,-1-

Rules providing the, manner of calcuiation of the period of service for 

payment of graWity to a railway einployee and special law having ov--rrieing 

effect on the get)eral law, Gratuity Act, 1972 has no applicat 17~ 

Accordingly, Mr.Ojha blas prayed ff-or dismissal of this OA. 

We have considered the rival CODtC-qtions advanced by 

respective parties with. reference to the pleadings and materials Placed in 

support thereof. 

Law is well settled in a plethora of judicial pronounceMe~AS 

that prayer without pleadings , pleading without specific prayer arld 

pleadings w-I*thout supporting document axe riot be entertained. Sory)-2- c t :. 

decisions of the flon'ble.,Apex Court., in the above context, are stated 

below: 

fn Manoharlal (Dread) 	LRs vsJjlgrasen. (Dead) by 1AR.s 

-nd rAL 

	

	 t 	 - ers, (2010) 1, ~ ~tCC 55'7, tbe, .,Apex %Ceurt iti pT-.~, 31/41 has 'hel d 

under: 

In vic-,v of' the abovo, law ori the isslic can lbe 

surarna-6sed that tlie couit cannot grant a relief which ha,,,i 

be-en sped-Fical-tv P"dYtA by t1w parfles. ~ ...... 
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A 	 In Rajasthan Pradesh Vidya Samiti, Sardarsahar and 

another vs Union of India and oth,ey-4,~, (2010) 12 SCC 609, the Apex Court 

has held in para-1 2 as undei: 

" 15. It is settled proposition of law that 31 party has. to plead the 

case and produce/addu,.,1,e Kifficient evidenc(,~ to substantiate his 

submissions made in. the peti-tion and in case the pleadings are riot 

complete, the Crurt j3 und-r no obligation to entertain the pleas. In 

Bharat Singh & Ors. Vs. State of Haryana 8., Ors., AIR 1988 SC 21 18 

this C'ourt has observed asu-nder:- 

1n. our opinion, when a point, which is ostensil* 

a point O-C I 	., haw i~-!Ot v-quined to Ire, substantiated by facts, the 

patfy raisi-tig the point, ilfh.,~,- is the writ petitioner, must 

plead and prove such -fac-L-s by evidence which must 

appear trorn the, writ potition and *~f he is the respondlerit. 
from the counter affidavi't, ' If the fac~~s are.not pleadeil or 

the evidenc.-. in stirport of such i'acts is not annexed to ine 

wr.,;. petition o~. the count(;;-affid,,:ivi1, as the case ma,/ t-) 1, 

the Court 	not e;-aertalln tht poim. Th,.-.,re 	a 

distinction belwcen -a beariing uader the Cade C)T- C1 t 

Procedi.jrr7- and a vvrit petition of, a c-ounter-afficia,,,it. 

~Aqiik~in a pieacli~q,, i.e. u plaint of -,A,ritten statement. the 

fac,rs.and not OP.e evidence gre.requinAl io be pleaded 	a 

Writ. P-titim- Ot- in 1:hc co!mterz ~affid,-wit, not O.nly ffie f ,--J-:-3 

but. 	t.~Ao c-~,-jdlenc~, ill.proofof such facts, have t-o be 

pl.,,.-zided and ~.,mnexcd to 

In M& Atul Caft~jlw~rs TAO, 	Bawv- Gv rvaclwn Sin,:51A q A-il 

'Ot'l SCI 1684, the Apc,,,r Court hc-ld as undcr:-, 

`Yh~,- --findin g s i0. ̀ ,he albsence (if -liec-essary 

'Oe 	 iTil NW." 

I n T h. e Na t; ri, i~.k ~i i Textiiet Co~--joratkan (Ad. -is, Nareihl~arri--ic 

S 1. le '2', the ~Anex C -rS 	 wi i Badriku -mar Jagsd awll Ki6v:l 	ZA 1 0 	)'""El, 

he,ld in paragn?phs 7 	11 -3 has 	a,111 

Y 

7. Ptc~-,1;AjrL-,,s.,;nd r~artl,~ulars a.,v-! necessary to enable 

couiq to dcc;-idel drj~,- r;,(,1.zs of -Jic, paities, in the tria', Theret" rt~ 

the Oeadi-rigs Elre mc.~rl-1, of" belp te, th(~. cou!-,L in n..7,-rrov,,jng i,-, 

	

s~pntrove,,sy irvoh, J and 1c. info.nn Vi 	c Ticerried f) 

T  1~ . 	. 	
. 	7 :'l 

	

I.."., P1~1,-,,ri(--,-s 	-Ciduce arproplil'l 
"J IPA~ 

as 	a r~ lie 	 -,j 1; A CIV, 	(tri dv-~ p11-7,a&~11,,--, sbi0ii1d n-.t b- k 
, 
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granted". A decision of a case cannot be based on grounds 

outside the pleadings of the parties. The pleadings and issues 

are to ascertain the real dispute between the parties to narrow 

the area. of conflict and to see just where the two sides differ," 

In Ram Sairup Gupta (dead) by L.Rs. v. Bishun Narain 

Inter College & Ors., AIR 19,87 SC 1242, the Apex Coutt held as under: 

........ in the absence of *.1 	C~ ,p] adings, evidence if any, 

produced by the parties cannot be considered ...... no party 

should be permitted to travel. beyond its pleading and that all 

necessary and material facts should be pleaded by the party in 

support of the case set up by it." 

In Kashi Nath (Dead) through L.Rs. v. Jaganath, (200" 8 

SCC 740, the Apex Court held thax "where the evidence is not in line ofthe 

pl~~adings and is at variance with it, the said evidenc, -annot be looked in.-o 

or relied upon. 

In Syed and Compa-Dy & 0 rs. v. State of Jamm- u. & E".2 sh gu i r 

& Ors, 1995 Supp (4) SCC 422, this Caurf. held as under: 

"Without. sp%ecific ple..-, ad-Jags in that regard, evid.—nce 

could not be led in since it. is selaled principle of law thao. no 

an'tount of evidence can lie looked .jnless there is a rifeafliii-ig. 

-nent of the pleadings mer-ly Therefore, without amendi 

to lead evidence is not permissible." 

In the case in hand we find no pleadings not to speak of any 

documont in support of tlie relief claimed by the applicant -in Column 8.1 & 

2 are concerned. Onbeirig askod, Mr.Acharya did not make any subinission 

on the said relief 

Simifarlv. klr.Acha~ya did not controvert the fact t1hat tiic, 

applicant joined 141-e rjil~;kr!~-Ly on e~,ksual bas-is on 04.12,1990 and got Ov 

temporary status vv.e.f. 04.12.1990 the said date in coffier words, he had ?.Iot 

workee, a sinu!e day on~ castial bai~is ~s~o cas to ~- entided to gratuity fo,- -C~~e 

1*4 
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casual period of service as per Grawity Act, 1972. Estt. S!. 

No.125/2000/RBE No. .130/2000 (No.RTNB/30/GA/­/2/1 dated 19.7.2-

2000) provides as under: 

441~ 

— 	Though th.-I provisions ofthe Payment of Grataity 

Act, 19741. sball con[inw to be, aoplicable to the casual labour 

for the purposc; of calculating gratuity Fc.r the period of castwl 

labour service upto the date pi,eceding the date of absorp6.-)i,, it 

has n.,-,)w E-.-en 6L,,cided by the Board that such of the ctiac-Al 

labouir who conti.nLied. i-,j be in serviCe aiid were/are absor'bed 

against regular vacancies, shall be allowed to exercise an option 

as under~- (:0PaYm--1v­ of Gratuity und-_r tho. provisions of the 

Pavrncni: of Gratuit.), Act, 197'/ for the period of service Unto 

the date proceeding -the date of absorption. and for paymen, t of 

gratuity and pension for the periotal of regul,,ar service ande~ Jie 

piovisions of the Railway Services (Pension) Rules, 1992,; OR 

(h) to pa3lrnent of gratuhy ,.and' pension counting haff of the 

service rendcr(:~d in temporar,7 stattts and, full service rendered 

on rz~gUlar"basi,s under the pr -6,,;,;ions of the Railwav Sen/ice 

"Pensio.-i' Ruh~s, 19 Q 3 besides gratuity iinder PG Act for the 

r period pmcedin,u tbe attaini,ng of to rnporary status." 

	

1.0. 	Bes"Oe's the a~,wwe. 'Rsifway hcard 1-~lSt.1'.UICtIODS prpduced by -tlhe 

Respondents clearly pi-ovidke zolAnth7ig 50'1/~, 4-& serivice fior the purpose of 

qualifying servici::! for sanction (-,,f Pension 	gratuity etc. Th~.-, abcve~ 

provisjoi, has not been 	 b,.1, the Ap iicapt-, if according to hii-ij: ?~-j~- P 

sa m., e is In any manner ifleg9l - Z; bitn-ery ard offeads the provision enshcin-ed. 

in Articles 14 and 16 of' 	Coinstituiion 	1~ i,~, not for this Tri'l-1,oiruai 

ar to decide the inanyier ef 	 of 	-p-i,iod or for grant. of t, 

-jf ej-11p] (y~ I " 	, fo~. t'je E XCC-jj+'­V,_, 
scale of pa-y to a 	 cln,:is k 	1~ 	 I 	L i C ~ "A 

matter of poficy to decide. 

	

11, 	'We will faii in C,121- 1II-ty `,~We do I-lot e)CPress ot.ir  opinion cii ~J 
I 
i~~ 

Doint of limitz-mon i--;; canvo~,se(~ by the. J1!,(-,,s-Pc1r)d'-,_,nts in -~hf~ir counter. We _are 

Jot~ "Art"-" IYL.,' 	 (Y 	..~;on 	a recun­,,.,ig -onscious that f xail' 	Yrreiit of 	ac.a' pt_n,~' 	 ca".Ise 
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1% 	of action yet we may state that the Tribunal has a duty to protect the righis C& 

the citizens but simultancovsly it is to keep itself alive to the prili-nary 

principle that when an aggrieved person, without adequate reason, 

approaches the couit at his own leisure or pleasure, the court would be und-Ir 

legal obligation to scrutinize vihethet the lis at a belated stage should be 

entertained or not. A. court is not expected to give indulgence to such 

indolent persons — wbo compete with 'Kumbhak arna' or for that n. iatter ' R Ir) 

Van Winkle'. In our co-jasidered opinion, such delay does not deserve any 

indulgence. No reason not to speak of sufficient reason 	been assigned for 

approaching this Tribunal belatedli),. But we do not like to express any F 

opinion on this point when the applicant J-~*ails to establish his right on 

(Ref- Basaw2raj & Anr *Vrs The Spl. Land Acquisition Officer, 

T R 201 4 SC 746 1, 	7, 9 and 15) and Cherai,%i Metropoll ~1'4- f 0 Ek -1 /- I 	 paras / 

Water Supply and Sewerage Board. and others '~A-s 

T.1'.Murali Mibxi, AIR 20-14. SC 1-141 (para --16)). 

12. 	The above Eeing the posibion of Rule and h9w, we fin.-.. no 

substance on any 	th1c! argaments ad-\,,~arkced by Mir.Acharya, LCLIVI'liell 

Counsel 'I'or the Applicant ralhei- we find svffic.*!ent force on the argume-tts 

advanced bv Mfr. Pal and accordingly -bo!d tliat this OA fails. According~-

the OA stainds disrnissed bN~ leaving the paities to bear t1-.,,eir own costs. 

(R.C.TMISR-A-) 	 (A.K.PATNAIK.

' 

) 

Member.(Admn.') 	 Meniber (Judic.;a'' 


