IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
QUTTACK BENCH: QUTTACK.

ORICINAL APPLICATION NC,82 OF 200 3.
uttack, this & th day ef rebruary, 200 3.

ASHOK KUMAR SWAIN, oo APPLICANT,
VRS,
UNICN COF INDIA & ORS. eeses RESPONDENTS.,
FORINSTRUCTIO IS
1. whether it be referred teo the reperters er not?ye/:,_
; 8 wiether it be circulated te all the Benches eof

the Central Administrative Tribunal er net? No
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' Camosmn (hﬁab;&‘
( MANORANJAN MOHANTY)
MEMBER (JUDI CIAL) ' 5/05 /0 5




CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH3QUTTACK.

ORIGINAL APPLICATION NQO,82 OF 2003,
cuttack, this the 19th aay of February, 200 3.

CORA Mz

THE HONOURABLE MR, MANORANJAN MCHANTY, MEMBER(JUDL, )

ASHOK KUMAR SuAIN,

Aged abeut 38 years,

S/e.Bhagavat sSyain,

at present werking as

A, F.C, (I'.A.SuppOIt) ’

Aviatien Research centre,

charbatia, cheudwar,

mst;cuttack,permanautly residing at

Panch Sarang,Balarampur, POsNischintakeili,

pDistrict; cuttack, PR APPLICANT,

By legal practiticners M/s. B,S.TRIPATHY,
M,K, Rath,
J.Fati,
S.Mehapatra,
Advecates,

sVersusg

l. Unien eof India, represented threugh
the cabinet Secretary,cabinet Secretariat,
Gevernment of India,Bikaner Heuse ann exe,
Sahajahan Read,New Delhi.1lQ @11.

2. Special secretary,
Aviation Reseatch Centre,
East Bleck v, R,K,Puram,
NEW DELHI-.110 966,

3. Deputy Directer(adm.),
Aviatien Research Centre,
Charbatia, cheudwar,

Dist. QlttaCk. o e o0 RBE‘O NDNTS L]

By leg@l practitiener; Mmr, B, Dash,
Additicnal standing Ceunsel(Central)
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0 R___ D E R
(ORAL)

MR, MANORANJAN MOHANTY, MEM3 ER(JUDICIAL) g-

In this Original Applicatien U/s,19 ef the
Administrative Trieunals Act, 1985, the Applicant sri Ashek
Kumar Swain, an Assistant pPield Officer (I.A.Suppert) in
Aviation Research Centre, staticned at Charibatia(cuttack/
Orissa) has assailed the order of his relief frem A.R.C,,

Charibatia(te jein at A, R.C.,New Dellhi) under exdex

Annexure.3, dated 01-02-2003.

2. It is the case of the Applicant that on being
relieved frem A,R.C.,New Delhi he jeined at ARG, charinatia,
on 03-09-2001 and while centinuing as such (with seme
ultericr motive, as the Applicant was not pulling en well
with the peputy pirecter,ARC, charioatia) he has been asked
within a shert span eof time, teo g® back en transfer teo
ARC,New Delhi and, accerdingly, witleut serving en him any
order of transfer, he has been relieved frem ARC, charibatia
under Annexure-3 dated 01-02-2003.He has raised several
greunds against the relief order in questicn in this Original
Applicatien; as alse in his representation made te the
Respendents. Amongst the other grounds, he has peinted out
that the order of relief(transferring him frem ARQC, Charibatia
L0 New Delhi) is nothing but an eut ceéme of malice in erdex
to frustrate the applicant te presecute his case pending in

this Tribunal in OA N©.995/2002 and te defend his case in
the disciplinary preceedings pending against him under Rule»i:f

of the CCS(CCA) Rules, 1965, <



o Jom
. I Respondents have filed their show cause
stating therein that since the Applicant has been transferred
frem A,R,C.,Charibatia te A, R,C,,New Delhi in public interest,
the same is not te be interfered. Murther it has been urged
by the Respondents that the order of transfer had been passed
by the ARC Headquarters at New Delhi and the same has been
only cemmunicated By the peputy pDirecter,ARC, Charivatia te
the Applicant, under Annexure-3 dated 01-02-2003 and that,
since the Applicent was transferred te ARC, Charinbatia en
cempassienate greund and since he is heolding a pest having

all India transfer liability, ne wreng was committed by the

Respendents-in transferring the Applicant in public interest,

4. Heard Mr.B,8,Tripathy,Learned Counsel feor

the Applicant and Mr,B.pash,Learned Additional Standing

ceunsel for the Uniocn of India, appearing for the Resgondents
and perused the recerds., In course of hearing, learned Addl.
standing counsel Mr,3.pash, has alse placed en recerd the
erder of transfer hasing en which the relief order under

Annexure.3 was 1issued.

. I ME.B,8,Tripathy, Leatned Counsel appearing fer
the Applicant has led emphasis on the peint that since the
Applicant has made allegatiocn as against the pDejuty
Dicecter, ARC,Charibatia, the order of transfer has been
issued at a shert span ©f time; though the Applicant is
not liadle te® be disturmed at this stage even accerding

te the circular issued by the Respendents geverning the

transfef of the pmplejyces of the ARC.Leamed Counsel appearing

<

fer the Applicant alse submitted,during the hearing, thii:%/
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since the Applicant is facing pepartmental preceedings under

Rule-l1l6 and the date of such hearing was fixed te 4th and

5th Peoruary, 2003,the imgugned transfer at this stage shall
sericusly prejudice the Applicant in defending his case.It

has been further argued oy the learned Counsel appearing for
the Applicant that as the Applicant has challenged the actien
of the Respondents (with regard te the recovery of the heuse
rent frem the pay of the Applicant) in 0,A.Ne.955/2002(wherein,
stay erder has been passed by this Tribunal) this is an attempt
te frustrate the Applicant frem pursuing the casc pending
befere this Tribunal, At last, the Applicant's counsel has
submitted that in case the Applicant is disturbed at this
stage, he will,necessarily, face the immense difficulties in

his family frent, In sup,ert ef his centention,learned counsel
fer the Applicant ha® relief upen the decisien eof the Hen'ple
High Court ef Orissa rendered in the case of KHALESWAR SAHOC

VEs. ENGNEER IN CHI EF-CUM-SECRETARY T0 GOVE,IN THE DEPLT,OF

WORKS,ORISSA(reported in 2003(I)OLR 174) whecein it has peen
held that ne useful purpese will be served in a case where a
transfer order is challenged if the Tribunal or the Court while
issuing netice on the questiom ©f admission,refused te grant

an interim eorder,7in the case of UDHAS CHARAN SAHOC Vrs.DEPUTY

DIRECTOR, ARG, CHARIBATIA AND OPHERS (in wP(C)NO, 5294/2002) wherain
it has, virtually, been stated that transfer order issued
shertly after filing @f a litigatisn against the autheority
smacks mala fides; and the:decisisns ef the Hen'ble Apex Court

of India rendered in the case of 3, VARADHA RAQ VRS, STALE OF

KARNATAKA AND OLHERS (reported in AIR 1986 SC 1955) . e has alse

-
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aced reliance en the circular issued by the Department en

16-09-1983 fixing the normal tenure in a statien te be 3 te

4 years.

6. Ne deubt the allegation of mala fide is easy

te urge but difficult t® preve. The burden of establishing

mala fides is very heavy on the persen,whe alleges it,The
allegations of mala fide are often mere easily made than
proved and the very sSerisusness of such allegatien demands
proof of a high erder of credioility,On perusal ef receords

it is evident that the impugned order of transfer is stated

te have neen passed in public interest,The expression' pubiic
interest' is net a magic werd which can de service for anyting
in any situatiensner is it a carpet under which anything could
pe Swept,The expressien *puslic interest' has a definite pucrpert
and in a particular case such interest must be disclesed or
discencernable., The expression *public interest' like the
expressien 'exigency public service' is eften made as an
apelegy fer something that cannet pe justified.I am net
unaware that these concepts are not capavle of visinle
demonstration.At the same time, they can et be used as a
cameuflage for a collateral purpe®se, N® where in the shew cause
filed by the Res.®ndents, it has been mentioned as t® what

was the public interet in issuing the impugned order of
transfer. pheh the case has dDeen challenged before a court ef
law, it was the duty @f the Respondents te explain the basis of
public interest or details of public interest,en the basis of

which impugned ®cder of transfer has been made.At the same time,

it is worth to note that transfer is an incident of service and
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the Applicant is,admittedly,helding a pest having all
India transfer liability.It is alse a well settled law
that empleyer is the best persen te decide as te when and

where an empleyee is te be transferred and posted,

Frem the facts and circumstances stated above,
since the order of relief under Annexure.3 dated @l-@2-2003
smacks eof mala fide (the same having been issued shortly
after interventien eof this Tribumal in 0,A.N©.995/2002),
I think it just and preoper te cemmand the Respendent No, 2
te whem the Applicant has made a representation(under
Annexire-2 dated 16-10-.2002) teo re.consider the matter of
transfer and relief of the Applicant firem ARC, charibatia
te ARC,New Delhi, within a peried of thirty days frem the
date of receipt of a coepy eof this order(by treating the
averments made in this Opiginal Application te be a
fepresentation addressed te him), and, till then the order
of rfelief under Annexure-3 dated 0l-02.2003 shall net be
given effect te and, as a consequence, the Applicant sheuld
new be allewed te centinue in his former pest at ARc,
Charibatia,
7. This Original Applicatien is, accerdingly,

allewed by leaving the parties te bear their ewn cests,
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