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/ CENTRAL ADMINISTRATIVE TR IBUNAL

CUTTACK BENCH3 CUTTACK

QR IGINAL APPLICATION NOS,12 & 13 of 2003
Cuttack, this the sgyday of ﬁm“nWZOOS

CORAM3s

HON *BLE SHRI B.N.SOM, V ICE ~CHAIRMAN
AND
HON *BLE SHRI M.R.MOHANTY, MEMBER (JUDICIAL)

IN 0.A.N0,12 0£ 2003

Smt.Mimakhi Sethi aged akout 52 years w/o &bhiram Sethi
workimg for gaims as Mid-Wife umder Semior Divl.Medical
Officer/OPD (In charge), S.E.Rly., Khurda Road at present
residing at Rallway Or .No D, 41/A at Traffic Colomy, Khurda
Road, P.O0.Jatni, Dist.Khurda,

evsc e Applifalt

Advocates for the applicaat veesseMroAchinya Das.
Vversus-—-
1, Uniom of India service throuqh Gemeral Manager, S.E.Rallway,

2e
3.

4.

Garden Reach, ¥olkata=43.
Memper Staff, Rallway Board, Rail Bhavan, New Delhi,

Divisiomal Rallway Manacer, 3.E,Railway, Khurda Road,
P.0.Jatni,Dist . Khurda, PIN-752050,

Madical Superintemdent, 3,E.Rallway, P.0.Jatni, Dkst.Khurda,
PIN-752050.

5, Semior Divisional Medical Officcr/‘ﬁb(x/c),S.E.Railway,
S aa Road,P.0.Jatni,Dist,Khurda, PIN-752050.
eeevoce Rﬁspondcnts
Mvocates for the Responﬂents .......ME.R,C.Rith

IN 0eAN0.13 0f 2003

Sri Ashok Kumar Kac amed akout 38 yearg,s/o Sri Braja Bamdhu
Kar working for egains as genior Clerk unmder semior Divisiomal
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Medical OEfi.cer(Indoor),S.E.Rly.,xhurda rRoad at present
residing at Railway or.No, Ce 4/B at Traffic Colony, Khurda
Road, P.O. Jatni, Dist., Khurda. '

esceace Appl.i.cant
Advocates for the Applicant - . .eMr. Achintya Das

VersusSe

1, Union of India service through Ceneral Monagel, SeBeElY¥es
carden geach, Kolkata=42: s

2. Member staff, Rallway Board, Rall Bhawan, New Delhl.

3, Divisional Railway Manager, 3.E.Railway, Khurda Road,
Pe 0o Jatni, Dist. Khurda, PI.N-7520500

4, Medical superintendent , Se.E.Rallway, PeOCe Jatni, Diate
Khurda, PIN=752050.

%, Senior Divisional Medical of ficer (Indoox) , S.El.Ralilway,
ghurda Road, PeQ. Jatni, Dist. Khurda, PIN-75%2050.

eosvsas RS Spondents

Advocates for the Respondents - eosMLe R.C.Rath

.".....‘.

ORDER

SHRI BeNe3QM, VICE-CHAIRMAN

since the 0eA, NO3. 12/03 and 13/03 pertain to
canmon question of facts and law, we dispose of the o.As;
through this comuon order.

2. For the sake of convenienca, we may as well refer
'to 0.A. NO., 12/03 which has been £iled by sShri Minakhi Sethy,
working as Mid-wife under S5r. Divisional Medical officer/0PD,
Khurda Road, The facta of the case ara. that the applicant

was allotted Rallway quartars No. D/41/A in praffic colony

iL 7
/



i

-3-

at Khurda Road, The allegation of the applicant is that on
19.10.02 when she was away on her duty at Retang colony Health
Unit, some Rallway personnel visited her quarters and alleged
to have found one Shri Sushanta Kumar Patnaik warking at Delang
staying in that quarters, It appears the said visiting party
reparted against her to the effect that she had sublet the
quarters. As a result of this, she has been served with a major
penalty chargesheet on 15,11,02 by the Sre. D.M.O. QePeDe/IN=
charge/Khurda. Therzafter, on 9.12,72, the said authority(the
Disciplinary Authority), issued another letter dated 9.12.62
advising hereto vacate the quarters on the ground that she

had been found to have sublet the quarters. The applicant by
her letter dated 14.12,02 denied the allegation., Inspite of
this, the Raspondents have deducted fram her salary, an amognt
of Rs. 1104/~ far the month of Devember, 2002 under the heading
"Damage Rent® in addition to normal rent of Rs. 53/~ without
serving any showcause notice, The applicant has assailed the
decision of the Respondent to issue chargesheet to her o the
basis of un-substantiated report and such an order was
completely illegal in the face of the decision of the Ernakdlam
Bench of this Tribunal in the case of P.Moosa Vs Union of India
1991 (12 ATC 638) to the effect that subletting is not misconduct
and. that action against the Railway servant for any conduct
connected with the retention of the quarters can be taken only
under the Public Premises(Eviction of Unauthorised Occupants)

Act,1971 for eviction. She has also gubmitted that it was not
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open to the Respondents to maké any deduction of any amount
under so called "Damage Rent" as no such provision exists
for deduction under the Payment of wages Act,1936, circulated
under Master Circular No. 59/94,

3, The Respondents have opposed the application on
all counts, They have submitted that on recelpt of an
anonymous camplaint vide R=-2, the Respondents had set up a
Joint Committee of 3r. Officers to lock into the allegation
about rampant subletting of Railway quarters by the employees
and in the course of investigation elght staff belonging to
the Medical Department including the applicant were found to
have sublet their quarters. On receipt of this report, the
campetent authority, interms of the RBE No. 12/93 circulated
under CPO/GRC*s Estt. Sl. No, 62/95 decided to initiate
eviction proceedings against the subletting to gat the
quarters vacated expeditiocusly and also to charge penal/market
rent fron the erring employzes and also to take action against
these officials on ground of misconduct. They have refuted
the plea of the applicant that the provisions of Payment of
Wages Act,1936 was either applicable or ralevant for the
purpose of this case. They have also submitted that the

decision in the case of P.M0o0Osa wa3 not relevant as the same

. decision runs contrary to the Railway Board Circular Esta-

'b'l:lshment 3l1. No. 62/95 which provides that departmental

action can be taken in case of subletting and violating the

{instruction contain=d in Annexure-R/3,i.e., Railway Board
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Circular Establishment Sl. No. 62/95.
4. We have heard the Ld. Counsel for both the parties
and have perused the records placed befoare us,
5, The applicant had also submitted rej alnder to the
counter, She has also submitted the following case laws in
f

support of his argument s

(1) ved Prakash Vs Difector,Directm:ate of Estates & Anr.
AISLT 1998(1) (CAT) 168,

(i1) Nawal Singh Vs UOL & others (1983) 6 ATC 928.
(111) P.Moosa V3 UOI & others (1990) 12 AIC 66,

She has also subnitted the following letters of the Railway
Board in support of her application i

(1) Railway Board's letter No. E(D&A)98 GsSI-1 dt. 19,6,98.
(11) Railway Board's latter No. E(D&A)86 RG6=34 dt.10,4,86,
(111i) Railway Board's letter No. E(G)79 RN 2=117 dte. 9.4.80.

6. without going into the lengthy arguments and
counter arguments of the parties, the O.A. can be disposed of
by answering the issue whather the Railway servant could be
subjected to disciplinary action under the Railway 3ervants
(D&B) Rules, 1968 for subletting of quarters without referring

the matter to the Estate Officer, set up under the Public

premises(Bviction of Unauthorisged Occupants) Act,1971,

7. In this connection, at the ocutset, we would like
to point out that we are not impressed by the reply of the
Respondents given in their counter at para 15 to the effect

that "reported decision of the year 1991 can not come toO
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the aid of the applicant which i-una contrary to the latast
Rajlway Board®s Circular i.a. Estt, Sl. No. 62/95 which
clearly provides for taxking departmental action in cases of
subletting and violating the instructiocns contained in
Annexure-R/3." We are constrained to paint cut that the reply
in their counter is not only unsatisfactory but also smacks
of camplete nonapplication of mind by the Raspondénts. Needless
to emphasisa , the decision of the Ernakulam Bench of this
Tribunal in P.Moosa case beaing judicial pronouncement is
binding on the Respondents and supersedes the executive order,
if any, existing and running contrary to this order. The ratio |
of the decision in that case is that no action against a
Railway servant can be taken for subletting without initlating
proceeding under the Public Premises(Eviction of Unautharised
Occupants) Act,1971. This is the settled position of law

and the Responclents are clearly and farever bound by this.

The Respondents also should have with profit referred to

the decision of the Apex Coirt which was circulated by the
Railway Board by their laetter dated 19.6.93 (RBE No, 136/98) -
addressed to Ganeral Managers, All Indla Railways and others,
in which they quoted the decision of the Apex Court regarding
the procedure tO be followed for taking action against the
drfing Rallway servants in the matter of subletting. In terms
of the said letter of Railway Board the procedure for taking
action for alleged subletting should be taken in the
following manner s

»Firsctly, the matter is to be referred to the Estate
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officer for determining the case of subletting and that the
decision of the EZstate of ficer should be canmunicated to the
Disciplinary Authority of the concerned Rallway servant. On
receipt of such ad report, tne Disciplinary Authority shall
initiate disciplinary proceedings against the Railway ssrvant
concerned, The findings of the Estate Offlcer regarding sube-
letting shall be binding on the Disciplinary Authority for the
purpose of initiating disciplirary procecdingse Onca the
disciplinaxy proceedings are jnitiated the procedure laid down
under the Railway Servants (D&A) Rules,1968 shall take its

own course." It has also been observed by the Apex Court that
since the disciplinary proceedings in such cases wvould be
initiated on a charge of grave misconduct, the competent
authority may place the delinquent Government servant under
suspensiorllv. In pursuance of the law laid down by the Apex Court
procedure has been laid down in the Railway servants (Conduct)
Rule, 1966 of the Indian Railway Establishment Code, Vol.1(1985
Ediecion) vide Establishment Sl. NO. 51 /97 maklng subletting

a breach of conduct, punishable under law. In result, in this
case, the Respondents should have referred the matter to the
Estate Officer on the pasis of enquiry report received by them
from the Camnmittee set up for this purposa to @astablish the
case of subletting by the concerned officers, in this case,
the applicant. It is only after recelpt of the findings of
the Estate of ficer, 1t was cpen tO them tao initiate action
against the erring Railway gervants under the rRallway Services
(Conduct) Rules,1966 as referred to above. But, in the present
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case, the said procedure as laid down under RBE No. 136/98
ha'lvé’not been followed. That is a major failure on the part
of the Respondents and becauce of that the application filed
by the applicant succeeds because disciplinary action has
not been initiated following the due procedure of law laid
down in this regard. We hold this view relying on the decision
of the Apex Court in Ramachandra Keshav Adke Vs Govind Jotdi
Chavare and others, AIR 1975 sC 9215, where it was held that
Yhere a power is given to do a certain thing in a certain
way, the thing must be done in that way or not at all and
other methods of performance are necessarily forbidden. Thig
rule squarely appliecd where the whole aim and object of the
legislature would be plainly defeated if tha command to do
the thing in a particular manner did not imply a prohibition
to do it in any other, This decision of the Apex Court was
based on Taylor v Taylor, (1875) 1 Ch,D,.426, Nazir Ahmed v
Emperar, 63 Ind,App,372, Shiv Bahadur Singh v State of VeP.,
(L954) SCR 1093, Deep Chand v State of Rajasthan, (1962) SCR
662." We, therafore, set aside the impugned order dated
15.11.02 (Annexure-A/2) being devold of merit., The Raspondents
are, howaver, at liberty to take action as they deem fit and

necessary under RBE NHo, 136/98, following the procedure laid

-down therein in th.g regard.

8. We would also like to clarify here that the
Respondents, in this case, has misunderstood the provision
made at para 6 of the Establishment 31, No., 62/95 which waa

circulated prior to the circulation of RBE No., 136/98. The
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otal dependence of the Respondentg on Establishment Sle No,

Tters allotted to her, It is to be noted that in para 6 of
Establishment 31l. No. 62/95, it has been clearly laig down that
where an Railway employee is found subletting the quarters,
eviction proceeding shonild pe initiated against subletting;

ard eviction proceeding can only be undertaken under the

Public premises Act of 1971 for which the matter has to be
referred to the Estate officer, It is, however, made clear that
the Respondents do have power to charge penal/market rent, as
the case m8y be, pending finalization of the eviction proceeding
only after giving proper warning to the concerned officer, In
other words, imposition of penal rent and tacing recoursa to
eviction are two different ends of the spectrum, one an adm-
inistrative decision, a prerogative of the employer to fix rent
for the quarters let out and the other, an eviction action
under the Public Premises Acts of 1971, 1t is also clarified

that disciplinary action can be initiated only after the matter

stated ahove,

10, With the above observation, thig QuA, is

disposed of, No costs,
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