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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH; CUTTACK

ORIGINAL _APPLICA’I‘ION NO.1151 of 2!.2
Cuttack, this th%%%uQ day ofj* o 2005

Naremdra Sendriya essccee Appliecant

=VERSUS=

Unien eof Imdia & ethers escesce Respondents

FOR INSTRUCT IONS

1. Whether it be referred te the reperters er wmot 7 ”75

2o Whether it be circulated te all the Bemches ef the ¥
Cemtral admimistrative Tribumal or met 2

MeR ,MOHA +N,SOM )
MEMBER (JUBDICIAL) VICE-CHATRMAN
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CENTRAL ADMIRISTRATIVE TRIBUNAL
CUTTACK BENCH: CUTTICK

ORIGINAL APPLICATION NO 2

Cuttack, this th& day ef __ 2005
34»0( 4 J vl

CORAM s

HON'BLE SHRI B.N,SOM, VICE=CHAIRMAN
AND
HON'BLE SHRI M.R,MOMANTY, MEMBER (JUDICIAL)

L AN J

Naremdra Semdtitya, aee=d about 45 years, S/e.late Rama
Prasad Sewdriya, Shed Khalasi Helper (Safaiwala), ef Senier
Section Emgineer (Carriage amd Waeen),South Basterm Railway,
Jharsucuda, Orissa, Permanemt Resident o f VillsTalibhata,
P.0o/Pist sifharsucuda.

ecoces Applicant

Advecates fer the aPpliCant escess M/S.R.K.Sanant—
singhar,
Sanjeet Pas &
AK.Malliek
«=Versus

le Unien ef India, represented threuch General Manaeer,
Seuth Easternm Railway, Garden Reach, Calcutta=43,

2, D,P.M,,S.B.Railway, At/P.0.Chakradharpur, PistiSine~
bham, Bharkhand,

3. Sr.Divisiemal Mechanical Engimeer, Seuth Bastern
Railway, A¢/P.0,sChakradhar Pur, PistSinghbhum,
Jharkhand,

4, Sr.Sectien Engimeér (Carriaee and Waeon), Seuth Easterm
Railway, At/P.0,/Pist.Jharsucuda, Orissa,

eeceecs RESpendents

Mveeates fer the Respenients sesesMr . P,C.,Panda (R-23)

L E XN RN R W N KN ]
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SHRI B,N,SOM, VICE=CHAIRMAN j;
Shri Narerdra Sendriya has filed this O,A, being

agerieved by the oréder of remeval frem service by erder
dtd.e27¢11,% issued by Res,lp,2 and re jectien of his
appeal against the said erder of removal frem service

by Res.Ne,2(Annerure-6) and review applicatien by Pivisien-
al Railway Manaeer, Chakradharpur by his erder dtd,28.8.97
(Amneuxnie-?) ,

2. The case of the applicant is that en acceunt ef
hespitalisation ef his wife, he was absent frem duties

frem 20,2,95 to 10,5¢95. Be reported fer duty and preduced
medical certificate issued by Medical Specialist Pistrict
Headquarters hespital, Jharsucuda dtd.21.2,95, However,
the Respendents im tetal disregard ef the preblems faced
by the applicant lmitiated disciplinary procesdings aeainst
him by their oerder dtd.20.,6.95. His allegation is that
witheut civing him full eppertunity te cheese a defence
ceunsel, the enquiry was cempleted in one day, i.e. by

one sitting en 22.7.95 fédllewed by impesing er him the
punisiment ef remeval frem service, He had, at every
stage, sulmitted befere the gutherities 1.e, BPisciplimary
Authority (BA in shert), Appellate Authority (AA) and Review=
ineg Autkheority (RA) his family preblems and these circum-
stanees in which he had te remain absent but witheut
effect, His further ¢rievance is that the erders passed
by the DA/AA/RA are mot enly non-speakimng orders but

have met taken inte aeccoumt at all the prerlems highlichted
&
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by him te umderstand that his absence frem duty was
net deliberate,

3. The Responmdents have eppesed the applicatien en

the greund ef limitatien, They have stated that the
review erder havimg heen passed under Amnexure-7 en 28,3:97,
the Original Application could met have been filed inm
September, 82, that is, after mere tham five years mor

is there any petitien fer condonatien of delay. On the
merit of the case, they have sulmitted that it is the :
applicant whe sulmitted that he would defend his dfase
himself and durinc the enquiry he had admitted that he was
away frem duty frem 21,2,%5 te 10.5.% without authkerity
and therefore the charege against him was preved without
doutt, With regard te the sulmissien médde by the applicant
at Anrexure-2, the letter dtd.21,6.805 where he had stated
that his wife was ailing and required frequent medical
check up and that she suddenly fell 1ill frem 21,2,95

and was hespitalised which cempelled him te remain absent
frem duty and that there was ne adult member in his

family to leok after her was mever breught te their motice.

4, We have heard Ld.Counsel fer the rival parties

and have alse perused the records placed befere us,

5e The applicant by filing a rejeinder has sheutly
contested that the disciplinary autherity had fellewed
the procedure laid dewn in the warious circalars issued
by the Railway Beard, He has submitted that while impesing
pemalty, the DA sheuld net enly have taken inte cemsldera-

tien the written statement ef defence, and the emrquiry
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repert but alse pass a speaking erder by applyimg his
mind te the facts and circumstances ef the case, His
case is that mene ef the orders passed by either the

DA er the AA or by the RA follewed the procedure as men-
tiomed in the Railway Board ‘s erder dtd.20,12.1955 er the
precedure as given under Rule 28(2) »nf Railway Servants

(Disciplinary and Appeal)Rules 1968,

6, We have given our anxieus theughts te the point

ef law and the facts breught befere us by beth the parties
te this matter, The Respendents have epposed the applica-
tien en the greund ef limitatien, It is a fact that

the applicant has ceme late befere us, He has, hewever,
in his applicatien given detailed explamation of his

mis- fertunate and adverse circumstances affecting his
life since 1995. By proeducing the cettificates issued

by the Medical Specialist, Pistrict Headquarters Hespital,
Jharsuguda dtd.1%7,8.02, he has sulmitted that hecause of
the ill-health ef his wife, follewed by his mis-fortune
ef being throwm eut ef the service by the autherities,

he was se harrassed and im utter finanncially treuble

he had lest mental balance and he became a patient e f mental

depressien, In fact,the Medical Specialist had certified
that he was under his treatment frem 1‘7.2.2.97. and he was
advised net te meve without a companien when en travel
frem ene place to amother, The statement that he has
sulmitted threugh Amnexure-~2 and 4 are quite revealing.
In his rejeinder he has weefully submitted that fer

remaining ahsent fer a period of three menths, his remeval
- -
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frem service was a punishment met only dispropertionate

.5-

te the charce but alse shecking te the conscience and
as such the erder umder Annexure-5,6 & 7 are liable to be

quashed,

7. On the strewgth ef the certificate issued by the
Medical Specialist, Bistrict Headquarters Hespital, Jharsu-
euda, we have ne deubt that it is a fit case whers the
provisions of the Rimitatien Act emipently comes inte

play. UWe accerdinely cendone the delay in sulmitting the
applicatien by the applicant bhecause he was net in his

nermal self to exercise his leqal optien.

8e On the merit of the case, there is ne dispute that
the applicant was absent witheut prier permissien fer
absut three menths, But the reasens for his absence are
available and the medical certificate sulmitted by the
applicant has met been called imte questien by the discipli-
It is mot intellicible hew DA
mary autheritg/failed te see the facts amd circumstances
of the case and the evidence available on r=cerd befere
he avarded the mest severe punisiment te the applicant,
Further, his order is a nen speaking ene, We have, therse
fere, no hesitation te agree with the sulmissieon ef the
applicant that the erder was passed witheut due applicatien
ef mimd, We alse find, as alleged by the applicant that
the Acpellate Authsrity did met act accerding te the prece-
dure laid down im Rule 22(2) of the RS (DA)Rules 1968
because neme of the issues highlighted by the applicant
in his appeal applicatien justifyimg his absence without

% -

leave was at all censidered by the authority,
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% The rele and functien of the AA has beem clearly
defdned in Rule 22 of DA Rules, The said rule mandate.
the AA te consider an appeal interalia on the follewing

three ampectss

A3 Whether the proecdure laid dewn in these rules
has been complied with;

Bs Whether the findings oen the DA are warranted
by the evidence en record; and

C: Whether the penalty imposed is adequate, inade-
quate er severe and them pass orders,

le. It is the allegation of the applicant that the

AA had failed to see that the findlin¢s of the DA were mot
warranted by the evidence on recerd; and that he was not
given proper oppertunity te defend himself reasenably,
The applicant has alse alleged that the AA had failed te
aprreciate his dire family circumstances which forced him
to remain away frem duty and that he had jeined his duty
as seon as his wife was back home from the hospital, He
had the certificate of the medical autherities te suppert
his stand, But neither the Inquiring Authority (IA) nmer
the DA was reasenable enough te listen te his grievances

or was reasonable enough te dispassicnately enquire inte

the facts of his case,

11, In this recard, we woulé like te rely on the
decision ef the Apey Court in Ram Chander v, Union ef
Ipdia and ethers (AIR 1986 Supreme Co 1 where it
has =en held that"a eivil servant can exercise his valuable
richt ef being heard, giving. him an eppertunity of putting
ferwvard his case is by enfercing his remedy by way of @

departmental appeal eor revisien or by way of judicial eview

A%//
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In the Tulsiram Patel®s case (AIR 1985 SC 1416)the majeréty
decisien has peinted out that even after the Ferty-Secend
Mmendment the enquiry required by clause (2) of Art.311 would
remain the same and he shall have the richt te appeal e fore
the Eeparmae:xt under the service rules and if?_:td.ll Ais=
satisfied,linveke.' Courts power fer judicial review, It

has been further held by the Apex Ceurt that "It is eof
utmest impertance after the lerty-Second Xmendment as imter-
preted by the majerity im Tulsiram Patels case that the
Appallate Autherity must mot enly give a hearing te the
Govermment servami #oncermed but alse pass a reasoned order
dealing ly{fgth the centention eaised by him in the appeal,

We shalliff emphasise that a reasened decisien by the Tribunalg
such as the Railway Beard in the present case, will preomote
public confidence in the admimistrative process, An ebjective
consideration is pessible if the delinquent servant is keard
and ¢iven a chance te satisfy the Autherity regarding the
final erders that may be passed on his appeal, Censidera=-
tions of fairplay and justice alse require that such a

personal hearing should be given,"

12. Having regard te the abeve law positien of the

case, we have ne hesitation toc held that the AA has gressly
vielated the principles ef natural justice by met féllewing
the preocedure laid dewn fer disposal eof appeal, The

AA sheuld have the sagacity te see that he was handling

a case where extreme punistment has been imposed fer absence
of three menths and it was his beounden duty te sift threuch

the evidences en record befere ceming teo the cenclusiom

z
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if it was a case fer handing out capital nunishment o€

-

remov al from service, DNeo where in his erder he has given
any reasen as te why he felt that the penalty impesed

was adequate, In fact he Was ebserved as follewe in his
erder which censists ef enly twe sentences betraying

ncn-application of mind,

"I, the undersigned as an appellate autherity have
carefully cemne through yeur's appeal dtd,20,12.9
as well as the attendance recerd and do met fimd
any reasen te change the punishment impesed by the
disciplinary authority i.e. DMB,

Theredore decided to upheld the above mentiened
punishamst,”

Sr.Pivl,Mech.Engineer,
Chakradharpur,

Such an erder is net enly unreasened and men speaking
order but alse bad en greund ef being vielative of the
precedures laid dewn in this regard., It is already held
hy the Apex Court in the case of RAMACHANDRA KESHAV ABKE
V. GORIND JOTI CHAVARE AND OTHERS AIR 197% SC_ 915, that

"where a power is given te de & certain thing in a certain

way, the thing must be dene in that way er mot at all and
other metheds ef per fermance are necessarily ferbidden,
This rule squarely applies where the whele aim and ebject
of the legislature weuld be plainly defeatecd if the cemmand
to do the thing in a particular manner did met imply a

prohibition te do it im amy ether way."

12,1, With regard te the Revisienary Autherity (RA), we
find that he has not enly failed te pass a reasened
erder but he had taken inte acceunt the applicant’s

previeus conduct in deciding the matter im review, The ﬁ
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Review Autherity, i.e. the Divisienal Railway Manaeer,
Chakradharpur held as felleows:
“Mereover I alse find frem your attendance reeord
that you had been remaining absent in 1993 &
1994 as well, This preves that yeu are babitual
of remaining absemt frem duty, I there fere see

no reasen te review the decision taken by the DA
and AA."

12,2, W& mhave alse held in the case of Shri R.,V.Rae

in O.A N0 .1072 of 2002 dtd,159.4.05 that relyving en

instances of past bad recerd in deciding the quamtum

of punishment is vielative of the instructioens laid

down by the Railway Beard's in their letter Ne.%8/Ve1l/

Meet/4/1 dtd.19,6.2000; wherein the O=neral Managers

of the Railways were instructed as fellews:
"Unless instanees of past bad recerd ficured in
the charge-sheet, it weuld be incerrect te refer
the same in the speaking orders ef DA/AA/RA, but
there is ne ' hamm is considering the past conduct
of the empleyee while deliberating on the quantum
of punisment, because, it is a natural ¢hing te
do, "

The Railway Beard had alse advised that the DA/AA/RA

etc. should make an independent application of miRd in

deciding on the quantun ef punisiment in disciplinary

matters, As there was nc whisper eof the past service in

the charee memo, it was net epen te the reviewing aubherity

te t ake note ©f his past service recerd for impsing penalty

in the instan¢ case, The allegation of nen application

of mind en part ef the RA is alse irrefutable in the

circumstances ef the case,

13. In these facts and circuunstances eof the c ase,

we are of the view that in the instant case there has been

Un
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vielatien of the prinmciples e f matural justice and that
the DA as well as the AA and RA have in vielatiom ef the
precedure laid dewn both in the rules as well as in Railway
Beard's circulars, passed men~-speaking erders thereby
vitiatirg the disciplinary proceeding imitiated againmst
the applicant, At the tep of all, punishing an imdividual
with remeval frem service fer absence for theee months
on acceunrt of hospitalisation of his wife is surely a
punishment utterly disprepertiomate teo the quantum ef
o ffence which shocks eur censcience, The bias er prede-
termiped mindset ef the authorities against the applicast
is evident frem the way the enquiry was cemducted, the
manprer in which disciplinary autherity passed his erder,
the manmer-ip. which
e t/his appeal was cersidered by the AA er his review was
disposed of by the RA, In the circumstances, we set aside
the impugned erder passed by the disciplimary authorigy
at Anrexure-£; the order of the AA at Annexure-€ and the
order of the RA at Annevure=~?7 beimg bad irn the eye of law,
We alse direct the authetities te reinstate the applicant
and crant him leave as due and admissible fer tre peried
he was absenrt withbout prier appreval ef his leave en

acceunt of illness of his wife,

14, On reinstatement, his service frem the day he
reporteéd te jein the duty, sheuld be treatcd as if he was
ret removed frem service, He will e entitled te hackwages

as due and admissible and ether service bene fits which

D

have been availed by his junier in service,
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15, Accerdincly this 0.A, succeeds, No cests.

- L/‘{(V‘/‘“
(MR . MOEANTY) B.N.SOM )
MEMBER (JUBH IC IAL) VICE=CHAIRMAN

SAN/



