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CENTRAL ADMINISTRATIVE TRIEUNAL 
CUTTAC1( $ENC1: CUTTCK 

ORIGINAL APPLICATION NO.1151 .f 2102 
Cuttack, this lay 

Nareilra Sealriya 	 ••••••• App1itat 

-.VRSUS- 

U*jon of I*djj & •thers 	 ......• Respileats 

JOR INSTRUCTIONS 

Whether it be referrel to the reporters or not 7 

Whether it be circulated to all the Benches of the 
Ceitrul Administrative Trihu*al or not 7 

(M.R.NoHArf) / 	 ( .N.SOI1 
11L (JIcIAL) 	 VICE..CHAIkNAN 



CJNTRAL AIMINISTRATIVE TRI1UNJL 
CUTT?CK BEJCH: CUTT?CK 

ORIQINAL APPLICATION N04[51f 2112 
Cuttack, th is thday of 	2115 

CORAMi 

1N'!LE SNRI 3.N.SOM, VICE.uCMAIRMAN 
ANS 

MON'BLS,  S HR I N • R • MOlVNrf, ME MIER (JUD IC I AL) 

... 

Nareara Sen*tya, aed abDut 45 years, S/..Late  Rena 
Frasad. Sendriya, Shed Khalasi Helper (Safaiwala), of Senior 
Secti,n Engineer Carria*e and 'Iag.n),$outh Eastern Railway, 
Jharsucuda, Orissa, Permanent Resident of VilI:Talibhata, 
P.O ./Dist :iharsucuda. 

...... Applicant 

idv.cates for t app1icint 	.•.... M/s.It.K.Sanant- 
S inçhar, 
Sanjeet nas & 
A.K.Nal lick 

-ye rsus 

1. Unien .f India, represented throuch General Mauaer, 
South Eastern Railway, Garden Reach, Calcutta-43. 

2, 	. M,,S.E,Railway,At/P.O.jChakradharpur. Dist:Sin- 
bha, &harkhand. 

3• Sr.Divisi.nal Mechanical Engineer, South eastern 
Railway, ?/P.Q. zChakradhar Pur, aist 2SiakbhtzR, 
Jharkkand. 

4. Sr,Sectj,a niaedr(Carriae and Waon), South East.z 
Railway, At/P .O./Dist.Jharsucuda, Orissa. 

Respadents 

Mv.ctes for the Respnents 	.,...Nr.P,C.Pania (R-) 

... 4 'S•S4 0 
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%!RI D.N.SON, VICi..CHPkIRMANJ 

Shri Narendra Sendriya has filed this O.A. being 

arieved by the order of removal from service by order 

dtd.27.11.5 issued by Res.I4.2 and rejection of his 

appeal against the said order of removal from service 

by Res.h.3(Anne7,-ure-) and review applicatien by Division-

al tailway Mana.er, Chakradharpur by his order dtd.2$.$.7 

(Anneuxn*e-.) • 

2. 	The case of the applicant is that on account of 

hospitalisation of his wife, he was absent from duties 

from 20.2.5 to 1I.595. Be reporte1 fr duty and produced 

medical certificate issued by Medical S!eciulist  District 

Headquarters hospital, Jharsucuda dtd.21.2,0-5. !wever, 

the Respondents in total disreard of the problems faced 

by the applicant initiated disciplinary proceedings a!ainst 

him by their order itd.20..5. His al.eatin is that 

without lying him full opportunity to choose a defence 

counsel, the enquiry was cempleted in one day, i.e. by 

one sitting on 22.7.5 fdllwed by imposing .n him the 

punishnent of removal from service. He had, at every 

staqe, surnittei before the authorities i.e. Disciplinary 

Authrity(A in short)j Appellate Authority(AA) and Review-

in! Authority (RA) his family prebl'ms and those circum-

stances in which he had to remain absent but without 

effect. His further grievance is that the orders passed 

by the DiVA&/RA are not .nly a,n-speaki*q orders but 

have set taken into acctuutat all the problems hlchlichtd 



by him to understand that his absence from duty was 

not deliberate. 

The Respondents have •ppsed the application on 

the ground of limitation. They have stated that the 

review order havinq been passed under Annexure-7 on 

the Ori!ina]. Application could not have been filed in 

September,02, that is, after more than five years nor 

is there any petition for condonation of delay. On the 

merit of the case, they have subnitted that it is the 

applicant who subnitted that he would defend his ease 

himself and durinq the enquiry he had admitted that he was 

away from duty from 21.2. 0.5 to 	without authority 

and therefore the charqe against him was proved without 

dcutt. With regard to the subnissien mUe by the applicant 

at Annexure-2, the letter &td.216.5 where he had stated 

that his wife was ai.inq and required frequent medical 

check up and that she suddenly fell ii]. from 21.2.5 

and was hospitalised which cem died him to remain absent 

from duty and that there was no adult mnber in his 

family to look after her yas never broucht to their notice. 

We have heard Ld.Counsel for the rival parties 

and have also perused the records placed bere us. 

The applicant by filing a rejoinder has stoutly 

contested that the disciplinary authority had followed 

the procedure laid down in the various ciranlars issued 

by the Railway bard. He has suhnitted that while imposing 

penalty, the DA should not .nly have taken into considera-

tion the written statement of defence, and the enquiry 
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report but also pass a speaking order by applying his 

mind to the facts and circtstaceg of the case. His 

case is that none of the orders passed by either the 

A or the AA or by the RA filliwed the procedure as men-

tioned in the Railway noard's •rder dtd.2l.12.1S5 or the 

procedure as given under Rule 21(2) n f Railway Servants 

(Jisciplinary and Appeal)Rules 18. 

We have given our anxious th•ughts to the point 

of law and the facts brought before us by both the parties 

to this matter. The Respondents have opposed the applica-

tion .n the ground .f limitation. It is a fact that 

the applicant has cone late before us. He has, however, 

in his application given detailed explanation of his 

mis-fertunate and ad'erse circstances affectint his 

life since 1996. 	y producing the cettificates issued 

by the Medical Specialist, Jr)istrict Head•uarters Ispital, 

Jharsuguda dtd.1.1.I2, he has submitted that because of 

the ill-health of his wife, felliwed by his mis-fortune 

of Leing thro%:n out of the service by the authorities, 

he was so harrassed and in utter finannciully trouble 

he had lost mental balance and he becne a patient of mental 

dLepressiin. In fact, the Medical Specialist hak certified 

that he was under his treanent from 17.12.7 and he was 

advised not to move without a companion when an travel 

from one place to another. The statement that he kas 

submitted through Annexure-2 and 4 are quite revealing. 

In his rejoinder he i,as woefully submitted that for 

remaining absent for a period of three months, his removal 



-.5- 

from service was a punishment not only 3isproportionate 

to the charcie but also sheckj*c to the conscience and 

as such the order under Annexure-5,6 & 7 are liable to be 

quashed. 

On the streçth .f the certificate issued by the 

Medical Specialist, aistrict Headquarters }spital, Jharsu-

ciida, we have no doubt that it is a fit case where the 

provisions of the Limitation Act eminently comes into 

play. We accerdi*cly condone the delay in subiitting the 

application by the applicant because he was not in his 

normal self to exercise his leral optien. 

On the merit of the case, there is no dispute that 

the applicant was absent without prier permission for 

about thr9e months, $ut the reasons for his absence are 

avai'able and the rdical certificate suitted by the 

applicant has not been called int, question by the discipli-
It is not intellicible hew JA 

nary autkorit.failed to see the facts and circtznstances 

of the case and the evidence available on record before 

he awarded the most severe punisinent to the applicant. 

further, his order is a non speaking one, t4e have, there.. 

fore1  no hesitation togree with the subnission of the 

applicant that the order was passed without due application 

of mind. We als, find, as alleçed by the applicant, that 

the Apellate Authirity did not act accordinç to the proce-

dure laid down in Rule 22(2) of the RS(A)Ru1es 196 

because nose of the issues hiqhlihted by the applicant 

in his appeal application justifying his absence without 

leave was at all c.nsidered by the authority. 
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91 	The role and function of the AA has been clearly 

deMned in Rule 22 of DA Rules. The said rule mandates 

the AA to consider an appeal interalia on the fol1owin 

three aspects: 

Whether the proendure laid down in these rtiles 
has been ceplied with: 

Whether the findins on the DA are warranted 
by the evidence on record; and 

Whether the penalty imposed is adequate, inade 
quate or severe and then pass orers 

is. 	It is the allegation of the applicant that the 

AA had faiied to see that the findins of the DA were not 

warranted by the evidence on recer.; and that he was not 

çiven proper opportunity to defend himself reasonably. 

The applicant has also al1eed that the AA had failed t 

appreciate his dire fnily circnstances which forced him 

to remain away from duty and that he had joined his duty 

as soon as his wife was hack home from the hospital. He 

had the certificate of the medical authorities to support 

his stand. But neither the Inquirine Authority (IA) nor 

the DA was reasonable enouqh to listen to his grievances 

or was reasonable eneuh to dispassi'nately enquire into 

the facts of his cases  

11. 	In this recard, we would like to rely an the 

decision of the ?ey Court in R Chander v. Union of 

India and others (AIR 1966  Sue Court 1173) where it 

has ben held that"a civil servant can e>ercise his valuable 

ric:ht of beinq heard, givinq. him an opportunity of putting 

forward his case is by enf*rcing his remedy by way of * 

3epartmental appeal or revision or by way of judicialeview.  

41/v 
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In the Tulsiram Pate1s case (AIR 19l§  SC 141)the majerêty 

decision has peinted out that even after the rty-Second 

?inenment the enquiry required by clause (2) of Art.311 wouli 

remain the same and he shall have the richt to appeal iefore 
he 

the ]epartent under the service rules and ifstdll 
can 

satisfied,1irvoke,' Courts p.wer for judicial review. It 

has been further held by the apex Court that "It is of 

utmost importance after the Orty-Second Anenriment as itter-

preted by the majority in Tulsirn Patelb case that the 

ppollate Authority must not only give a hearing to the 

Goverrtnent servt ceoncer1d but also pass a reasoned order 

dealing with the contention caised by him in the appeal. 

We shallLt, enpasise that a reasoned tecision by the Tribuna1 

such as the Railway Board in the present case, will prosote 

public confidence in the administrative process. An objective 

consideration is pssible if the delinquent seant is heard 

and given a chance to satisfy the Autherity regarding the 

final orders that may be passed on his appeal. Considera-

tions of fairplay and 4 ustice also require that such a 

personal hearing should be given." 

12. 	Having regard to the above law position of the 

case, we have no hesitation to held that the AA has grossly 

violated the principles of natural justice by not föll•winq 

the procedure laid dewn for disposal of 	appeal. The 

AA should have the sagac1ty to see that he was handling 

a case where extreme punishment has been imposed for absence 

of three months and it was his bounden duty to sift through 

the evidences o n reco rd before corning to the co nc lus ion 



if it was a case for handing out capital nunishment of 

removal from service. Me where in his order he has aiven 

any reason as to why he felt that the penalty Imposed 

was adequate. In fact he bas observed as fol lw in his 

order which consists of only two sentences betrayinç 

non-application of mind, 

"I, the undersiqned as an appellate authority have 
carefully qeno through your's appeal dtd,26.12.5 
as well as the attendance record and do not find 
any reason to change the punishment imposed by the 
disciplinary autirity i.e. DM. 

Therere decided to uphold the above mentioned 
punislae*t." 

3r.ivl.Mech.En!ineer, 
Chakradharpur. 

Such an order is not only unreasoned and non speaking 

order bt also bad on qreund of being violative of the 

procedures laid down in this reqard. It is already held 

by the Apex Court in the case of RAMPCHANDRA KESH& 6M 

V. GOIND JOTI CIAVARE AND OT1RS AIR 1975 SC 915,,that 

"where a power is given to do a certain thing in a certain 

way, the thing must be done in that way or not at all and 

other methods of per frinance are necessarily ferbidden. 

This rule squarely applies where the whole aim and .bJct 

of the legislature would be plainly defeated if the command 

to do the thing in a particular manner did not imply a 

prohibition to do it in any ether way." 

12.1. With reqard to the Revisionary Autherity(RA, we 

find that he has not only failed to pass a reasoned 

order but he had taken int, account the aplicant's 

previous conduct in decidinq the matter in review, The 



Review Authority, i.e. the DiViSional Railway Manager0  

Chakradharpur held as f.11ows 

Z4reover I also find frm your attendance record 
that you had been remaining absent in 13 & 
1994 as well, This proves that you are habitual 
of remaining absent from duty. I therefore see 
no reason to review the decision taken by the BA 
and AA." 

12,2. Wig hkave also held in the case of Shri R,V,Ra 

in O.A.N.1072 .f 22 dtd.1.4.5 that relying on 

instances of past bad record in deciding the quaati 

of punisk!xnent is violative of the instructions laid 

down by the Railway Iard's in their letter N..9/V1/ 

Meet/4/1 	 wherein the General Managers 

of the Railways were instructed as follows: 

"Unless instanees of past had record fiqured in 
the charge-sheet, it would be incorrect to refr 
the sane in the speaking orders of BA%/RA, but 
there is n.harm is considering the past conduct 
of the employee while deliberating on the quantum 
of punisPinent, because, it is a natural thing to 
S L 

The Railway Veard had also advised that the DA/AA/RA 

etc* should make an independent a-plication of mi.d in 

deciding on the quantizn of punisTnent in disciplinary,  

matters. As there *as no whisper of the past service in 

the charge mno, it was not open to the reviewing aubhority 

to t ake note of his past service record for impsinq penalty 

in the instant. case. The allecTation of non application 

of mind on part of the RA is also irrefutable in the 

circilflst3nces of the case. 

13. 	In these facts and circutstances of the case, 

we are of the view that in the instant case there has been 



violation of the principles of natural justice and that 

the DA as well as the AA and RA have in violation of the 

procedure laid down both in the rules as well as in Railway 

seard's circulars, passed xon-speakincr orders thereby 

vitiatinq the disciplinary proceedinc initiated against 

the applicant. At the tOp of all, punishinq an individual 

wi th removal from service for absence for theee months 

on account of hespitalisaticn :f his wife is surely a 

punisIineut utterly disproportionate to the quantiin of 

offence which shocks our censcience The bias or prede-

terined mindset of the authorities açainst the app licatt 

is evident from the way the enquiry was c.*ducted, the 

manner in which disciplinary authority passed his order, 

	

th 	 . which 
otis appeal was considered by the AA or his review was 

disposed of by the RA. In the circunstances, we set aside 

the impugned order passed by the disciplinary auth.ri4y 

at Anneure-5j the order of the AA at Annexure-1 and the 

order of the RA at Anne'ure-1 beinc bad in the eye of law. 

We also direct the auth.ities to reinstate the applicant 

and prant him leave as due and admissible for tie peri*d 

he was absent wthout prior approval of his leave on 

account of illness of his wife. 

	

14. 	On reinstatement, his service from the day he 

reported to join the duty, should be treat:d as if he was 

net removed from service. He will be entitled to hackwages 

as due and admissible and other service bene fits which 

have boen availed by his junior in service. 
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U. 	Accordingly this O.A. succeeds. No c.tts. 

(?1.P .MMwTy) 
	

vs - N 0 S 
MEMBER (JUDIcIAL) 
	

V ICE-CHAIPJiN 


