
CETR?L ADMINISTRATIVE TRIBUNAL 
CflTACK BNCRs CUTJK 

QRIQINAL APPLICATION N0.113 •f 2e12 
Cuttack, this the $5 th day of March, 05 

Sutol Ch. Mallick 	 •'se Applicant 

.VERSUS 

Union of Ifldia & .thers 	 I... Respondents 

to I 

YOR IRUTIOI$ 

1,, Whether it be referred to the reporters or not ? 
2. Whether it be circulated to all the Benches of the 

Central Acninistrative Tribunal or not 7 

(M.a. 	) N oSO 
ZMWR (JUDICIAL) 	 1fICE..CgAIRMN 



p 
: 

CiNTRAL ADMINISTRAPIVI1 TRI8UMAL 
CUTTACK 8ENCH CU11TICK 

_22 29 
'uttack, this the 15th day of March, 2005 

CAM 
M(' BL. SHRI B.N.S()4, VIC1.SCHAIR4IN 

AND 
HON'BLE SHRI M.R.MOIUN1Y, MMBR(J) 

Shri 3ubal Ch. Mal].ick, son of late Dinbaridhu Mallick ofi11age 
Rajeridra Nagar, P.S. Mdhupatna, P.O. Kalyaninagar, Dist-3,ttack 
13. 

..... Applicant 

BY the Advocates 	p 	M/s. Q.K.Mishra, G.N.Misra, 
.C.ahoo. 

1 • 	Union of India, represented by Director, Gcre.rai of Posts, 
Dak Bhawan, New Delhi-110001 

Chief Post Master General, 

The Senior SuDerintendent of R.M.$., 'N' Division, Cuttc 

The H.R.3.,'K' Division, Cutack. 

..•.... espor1e!ts 

31 the Advocate 	- 	1r. It.N.Mishra. 



_____________ 	 This O.A. has seen filed 

y Shri Suol Chandra Nallik a retired employee of the 

Respondent Department in the Cadre of Higher Selection (ade-I 

(HSG in short) pnayiag for the following reliefs * 

a) to pass appropriate order for nodifying the 
A*nexure..3 so as to allow the applicant to cet 
his full consequentL. financial kefit includ- 
ing fixing his retirement 	fits in higher 
scale i.e., in the scale the applicant could 
have reached after getting his promotion to cadre 
of H*I in due date, had he mot koeen preceeded 
against, 

) to pass pppropriate order to pay the interest 
@ 16% per annum on the anount of retirement 
,ene fits held up for the period of three years 
after retirement of the applicant till the depart-
mentalproceedings was dropped. 

c) to pass further order as deemed proper in the 
facts and circumstances of the case by allowing 
original application with st," 

2. 	The undisputed facts of the case are that applicant 

was wrking in the post of SoC*Rp sortinq Assistant in the 

year of 1995 when he was promoted to HSG.-I against a leave 

vacancy for aDut three weeks and in the same year his'ne 

was approved for prom tion on regular basis to the cadre of 

H3O-I in the RMS wing. While he was officiatinc in the post 

of ItSG.-I a departmental proceedingr. under Rule 14 of CCS(CCA) 

Rules 1965 was initiated. He was not, therefore, giea 

regular promotion and was reverted to the lower post with 

effect from 9.2.1996. In his place, one Shri Dury.dka* Sethi 

was ge* promotion to HSGI. The applicant retired on 

superannuation with effect from 30.4.1996. The disciplinary 

case was converted into a Rle9 case after his superannuation. 

7inally, by order dtd.9.12.99, that is about three years after 

0 



his superannuation1  the disciplinary case initiated a.ainst 

hl.* was dropped. The applicant's grievance is that after 

his repeated representation, the Res4,N..2 was kind enooh 

to pass an order dtd.I0.$2 giving him promotion to the 

cadre of HS..I only on notional nasis with effect from 

1.216; the said order deprived him ok the actual financial 

eaeits, To that extent, he has assailed the order gassed 

y the president vide his order dtd. .4.1999 (Mnexe.4) 

The Respondents in their counter have taken the 

position that the applicant although was eligible for 

pp.motion to HSG-I, he could not be opiven that benefit as 

a disciplinary proceeding was peing aqainst him, and 

that he has been civen the said bone fit on notional basis 

from 1.2.16 as he had never actually held the charge 

of that office or because that the post was not filled 

up by regular appointment be fore Septener, 16, whereas 

the applicant retired on 3Ø.4,6. 

We have heard the Ld.Counsel for both the parties 

and have perused the rerds placed before us. 

5. 	The short question to be answered in this case is 

whether the plea of the applicant that he should be c4ven 

financial benefits fow promotion from 1.2.16 in stead of 

iving him promotion on notional basis 	is tenable or 

not in the grye of law, The fact of the natter is that 

the applicant was approved for promotion to 4SGi on 

regular basis by the DPC held on 2.12.5. It is also 

an admitted fact that the vacancy for promotion had 

occurred on 	 Had the applicant not been served 



V 
with a Memo under Rule 14 of the Rules, he w.ld have got 

.reular promotion from 1.2, 6 and wøuld have enjoyed that 

benefit till the date of his retirement, that is, 3$.4,6, 

It is only the disciplinary authority who had taken three 

years to find that there was no case against the applicant. 

It has leen admitted by the President that the allegation 

against him was that he had issued a certificate in respect 

of a casual Mazd.or which was on ewuiry found to be * mere 

statement of fact. In other words, the applicant was un 

necessarily involved in a major penalty case by min less 

exercise of power and as it appears that there was total 

non-applicatien of mind. Bue to such mind iess exercise 

of power it had not only snatched away from the applicant 

the . 10sefit of promotion to the highest echelon of his 

cadre at the twilight of his career, but also threw hie 

to ignominy and faced untold miseries for three years after 

his retirement. Surely,being a victim of such dalleu 

and capricious treaent from the disciplinary authotity, 

he is entitled to full relief 	to erase some of his mental 

agony. 

6. 	Pie accord inly order that order dtd. 19,i40 99 passed by 

the ResoNs.2 deoerves to be modified to met the ends of 

justice. We accordingly ditectAas  the disciplinary case 

initiated against the applicant was bad in all respects, 

tk applicant is deemed to ha been promoted to HSGI with 

effect from 1.2.6 and he is entitled to full wages in that 

scale from 1.2.6 to 3$.4.when he retired on superannuation, 
a ls 

with all consequential service benefits. Wehold that on 

U __ 
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account of initiation of an unjustified disciplinary case 

he is entitled not only to back pay and all.irances but 

also to be compensated Ler the financial loss suffered 

by hia on account of withheldinguis fI1 pension, commuta-

tion of pinsi,on and wn payment of other pensienary benefits 

all these years. We further held that the applicant $s 

entitled to pamient of interest at the rate of 11 percent 

per annun on all his retiral dues. It is need,—less to 

phisise that the applicant had sufferred because of the 

capricious/vindictive attitude of the functiou*ies of the 

Respondent Department who had failed to advise the President 

with due dedication and diligence in the matter of initiation 

of proceedings under Rule 9 of Pension Rules against the 

applicant. In the circiinstancez,we are of the opinion that 

it is high time the functionaries in the Goverr*nent are 

cilied upon to discharte their iunctions s4ncerely, dilicently 

and purposefuliy9strictly internis of the D.G.,1'.& T.'s 

letter No,6/19/72..Disc.I dtd. 29.11.1972 wherein the Director 

General h-ad listed out the types of cases which may merit 

action for i.inpe6in one of the major penalties. A niece 

reference to the Annexure to that instruttion would have made 

it clear to the concerned functionaries that there was no 

case for initiating the major penalty action against the 

applicant. It is also Important to note that the Director 

General, Post and Telegraphs in the said letter of instructions 

has stated aS fo 1 laws 2 

"AU the disciplinary authorities my  also eioned 
that failure to take ppvepriate disciplinary action 
agairst the dolinqn't officials will be viewed 
adversely" 



.4.. 

in this particular case we had no hesitation to ho.d 

that theconcerned functionaries had thrown to the wirds 

the instructions given in Annexure to the ).G.&J.D*  letter 

referred earlier. To drive home this messag-e that they,  

under no circznstancesshould deviate from the instructions 

as given in the letter dtd.29,It.72, we are of the opinion, 

the amount of interest paijable to the applicant should 

be realised from those functionaries who failed to act in 

terms of the said letter, n resulthas put extra financial 

burden on the echeque.r. We would here profitably reer 

to what their L.rdships in the case of Ramachandra Keshav 

ke Vrs. Qgvind ftoti Chavared&therg, AIR 197559 911 held 

that where a power is given to do a certain thing in a 

certain way, the thing must be done in that way or not at 

all and other methods of performance are necessarily for-

bidden. This rule squarely applies where the whole aim and 

object of the legislature would be plainly defeated if the 

command to do the thing in a particular manner did net imply 

a prohibition to do it in any ether."  In the light of 

the abeve postulation of the law of the land, we have no doubt 

that the concerned functionaries in this case had acted 

without authority and acted in a forbidden way. They cannot 

escape facing the consequences of such violation of 

instructions. We accordingly order that after effecting 

payment of interest to the applicant on acunt of delay 

in payment of his retiral benefits, the Respondents 

should fix responsibility on those who had recommended 

initiation of action under Rule 14 and under Rule 



. 	( 
CCS (Pensien) Rules against the applicaAt in ttal 

vislatj.n of the Instructj.ns dated 29 .11. .1972 referred 

to earlier. It is high time that the trmenters of the 

inn.cent emp]•yees are breught t. beck. No one sh•uld be 

allewed to let l..se a reign .f terr.r in the name of 

instilling discipline. 

We acc.rdingly •rder th*. fixing of respensibility 

on the erring fimcti.narjes and realisati.n .f the amsunt 

of interest payable to the applicant f rem them as •rdered 

ab•ve. In passing this •rder, we are f.ii4ng the ratj. 

.f the decietiri in the case of KC .Brahmachari vs • C}jef 

Secretary and .re (198(1) (CAT) AISLJ 383) where the 

Tribunal was pleased to 	•rder fixing .f resp.risibjlity 

f•r c*lsurable use .f p.wer by the efficers .f the Respendent. 

Department, The Respendents are also directed to c.rnply 

with our .rders within a perisd of 120 days f rem the date 

of recejpt of this erder. Accerdingly this O.A .eucceede. 

No c.sts. 

91 	 Registry is directed to send a cipy of this .rder 
the 

tSecretary1  Department .f Pests L.rerrnnent of India and 

V* Direct.r General .f Psts, Dak Bhavan, New Delhi for 

compliancgo  
14 

.R.MOHNTY) 	 (a. 
HM3R ( J LU IC IAL) 	 V'IcL.CHAIRMAN 

SAN/ 
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