CERTRAL ADMINISTRATIVE TR IBURAL
CUTTACK BENCHs CUTTACK

QEIQ%'& QELIQ&;QE HO .;n! ef 2802
Cuttack, this the 85 th day ef March, 85

Subel Che Mallick Ceae Applicmt

~VERSUSK

Union of I dia & ethers seees Respendents

FOR_INSTRUCTIONS

1, Whether it be referred te the reperters er net 2 7"’
2, Whether it be circulated te all the Benches of the
?C,

Central Administrative Tribunal er net 7
JA(%M/)//
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E=«CHAIRMAN
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MEMBER (JUDICIAL)



CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH, CUTTACK

ariginal Agglicaticn No. 1136 of 2002
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Cuttack, this the 15th day of March, 2005

CORAM 3
HON'BLE SHRI B.N.SQM, VICE-CHAIRMAN

AND
HON'BLE SHRI M.R.MOHANTY, MEMBER(J)

®odseen

Shri Subal Ch. Mallick, son of late Dimbandhu Mallick of willage
?ajendra Nagar, P.S. Madhupatna, P.0. Kalyaninagar, DisteQuttacke
e

R Applicant

BY the Advocates - M/8. GeK.Mishra, Ge.N.Misra,
560+ 3aN00,

VERIUS

1., Union of India, represented by Director, General of Posts,
Dak Bhawan, New Delhi-110001.

26 Chief Post Master General, Orissa Circle, Bhubaneswar.
3. The Senior Sunerintendent of R.M.S8., 'N' Division, Cuttack.
4, The H.R,D.,'K' Division, Cuttacke.

esasses Respondents

By the Advocate - Mr. ReN.Mishra.
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SHRI BQNQSOQ’;’ JVICE-CHAIRMAN 3 This O.A, has been filed
by Shri Subel Chamira Mallik a retired empleyee of the
Resperdent Department im the Cadre of Higher Selsction Grade-I

(H3G im short) pmaying fer the fellowing reliefs;

" a) to pass apprepriate erder for medifyimg the
Annexure=-3 so as te allew the applicant te get
his full comsequential. fimancial bemefit includ-
ing fixing his retirement benefits inm higher
scale i,e,, in the scale the applicant ceuld
have reached after gettimg his prometien te cadre
of H8G-I in due date, had he met been preceeded
against.

k) te pass ppprepriate order te pay the interest
@ 16% per annum on the amount @f retirsment
bene fits held up fer the perind ef three years
after retirement of the applicant till the depart-
mental preceedings was drepped,

¢) te® pass further erder as deemed preper in the
facts and circumstances of the case by allewing
eriginal applicatien with cest,."

24 The umdisputed facts ef the case are that applicant
was working in the pest eof B,C,R, serting Assistant im the
year of 1995 when he was promoted te HSG-I against a leave
vacancy fer akout three weeks and in the same year hisname
was appreved fer premntien en regular basis te the cadre of
HSG=I in the RMS wing, While he was efficiating in the pest
of H3G-I, a departmental proceeding; umder Rule 14 of CCS(CCA)
Rules, 1965 was initiated, He was mot, therefore, giyen
regular premotion and was reverted te the lewer post with
efract from 9,2,1996, In his place, eme Shri Duryedham Sethi
was ghven promotion te HSG~I, The applicant retired on
superannuatien with effect frem 30,4.1996, The disciplinary
cage was converted into a Rule9 case after his superanmmatien,

Finally, by erder dtd.9%.12,99, that is about three years after
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his superanmuatien, the diseiplinary case initiated against

him was drepped., The applicant's grievance is that after
his repeated representation, the Res,Ne.2 was kind emsugh
te pass an erder dtd.10.8¢02 giving him premeotion te the

cadre of H3G~I enly en motional basis with efrect frem

142419%6; the said erder deprived him of the actual fimancial

peneiits, Te that extent, he has assailed the erder passed

by the Rresident vide his erder dtd, 19.4.1299 (Annexure~1)

3i The Respendents in their counter have taken the
position that the applicant altheugh was eligible fer
premotion te H3G-I, he could not ke civen that benefit as
a disciplinary prececding was pemding against him, and
that he has been given the said bkens fit en notional basis
frem 1,2,1996 as he had mever actually held the charge
ef that effice or kecause that the pest was met filled
up by regular agpeintment be fore September,1996, whereas
the applicant retired en 30.4.96,

4, We have heard the Ld.Counsel for woth the parties

and have perused the rem rds placed e fore us,

Se The short wuestion to e answered in this case is
whether the plea of the applicant that he should ke civen
financial krene fits few premetion frem 1,2,1996 in stead ef
giving him premotien en notienal hasis - is tenable or
net in the ove of law, The fagt of the matter is that
the applicant was appreved for preometien te HSG=-I en
regular wasis by the DPC held en 28,12,95, It is alse

an admitted fact that the wacancy fer prometion had

occurred on 1,2,1996, Had the applicant net been served
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with & Meme under Rule 14 of the Rules, he would have got
regular premetion frem 1,2,96 and weuld have enjeyed that
bene fit till the date ef his retirement, that is, 30.4.96,.
It is enly the disciplinary autherity whe had taken three
years teo find that there was me case against the applicant,
It has reen admitted by the President that the allegatien
against him was that he had issued a certificate in respect
of a casual Mazdeor which was on enquiry foumd te ke @& mere
statement of fact, In other werds, the applicant was un-
necessiarily invelved in & major penalty case by mindless
exercise of power and as it appears that there was tetal
‘mn-applicati@n of mind, Bue te such mind less exercise
of power it had net enly snatched away frem the applicant
the banefit of premetion to the highest echeleon of his
cadre at the twilight of his career, wut alse threw him
te ignominy and faced unteld miseries fer three years after
his retirement, Surely,being a viectim of such galleus

and capricieus treatment from the disciplinary authegkity,

he is entitled te full relief teo erase seme of his mental
AgOny .
6. ~ We accerdinly erder that erder dtd., 19.4,99 passed by

the Res.Ne.Z deserves to be medified te met the ends ef
justice, We accordingly direcg:ﬁs the disciplinary case
initiated against the applicant was kad in all respectsy

tjmé applicant is deemed te haidt been premoted to HSG-I with
effect frem 1,2,96 and he is entitled te full wages in that
scals from 1,2,96 to 30.4,96,,when he retired en superannuatien,

alse
with all censeqguential service »emefits, We/held that en
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/ account of initiation ef an unjustified disciplinary case

he is eatitled net enly te back pay and allewances but

alse to e compensated fmr the financial less suffered

by him on agceunt of withtmldimgﬁais full pension, commuta-
tien of pemsion and non payment ef ether pensienary benefits
all these years, We further held that the applicant §s
entitled te payment ef interest at the rate of 11 percent

per annum en all his retiral dues, It is nced -less teo
emphasise that the applicant had sufferred beciause of the
capricieus/vindictive attitude of the functionamies ef the
Respondent Department whe had failed te advise the President
with due dedication and diligence in the matter eof initiatien
of proceedings under Rule 9 of Pension Rules against the
applicant., In the circumstances ,we are of the epinien that
it is high time the functionaries in the Gevermment are
called upen to discharge their functions séncerely, diligently
and purposefully,strictly in terms of the D,G., P.& T.'s

letter No,6/19/72-Disc,.X dtd. 29.11.1%72 wherein the Directer
General rad listed eut the types of cases which may merit
action fer impofing one ef the major penalties, A mepe
reference to the Annexure te that instruetien would have made
it clear to the cencerned functienaries that there was ne

case for initiating the major pgnalty action against the
applicant, It is alse ";}.xmgm;rtam;~ to mete that the Directer
General, Post and Telegraphs in the said letter eof instructiens

has stated as fellewss

"aA}l the disciplinary autherities may alse eatiened
that failure te take appopriate disciplinagy actien
agaimst the delingquent e fficials will be viewed
adversely"
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this particular case we had me hesitation te held

thét the amcerned functienaries had thrown te the winds

the instructions given in Annexure to the D,G.&.P.T. letter
referred earlier. Te drive home this message that they,
under no circumstances,should deviate frem the instructiens
as given in the letter dtd,.29,1%,72, we are of the opinien;
the ameunt of interest pagable to the applicant sheuld

be realised frem these functionaries whe failed te act in
terms of the said letter,jn result,shas put extra financial
burden en the exchequer, We weuld here pro fitably refer

te what their Lerdships in the case of Ramachandra Keshay
held

that "where a power is given te do & certain thing in a

certain way, the thing must be dene in that way er net at
all and ether methods o f performance are necessarily for-
bidden. This rule squarely applies where the whole aim and
ebject of the legislature weuld be plainly defeated if the
command te de the thing in a particular manner 4id met imply
a prohibitien te de it in any ether,." In the light ef

the abeve pestulatien ef the law of the land, we have no deubt
that the cencerned functienaries in this case had acted
witheut autherity and acted in a ferbidden way., They cannet
escape facing the censequences of such vielation eof
instructiens, We accerdingly erder that after effecting
payment of interest te the applicant on account o delay

in payment of his retiral benefits, the Respendents

sheuld fix respensibility en these whe had receommended
initiatien of actien under Rule 14 and under Rule 9
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e CCS (Pensien) Rules against the applicant in tetal
vielatien of the instructiens dated 29 .11.1972 ref erred
te earlier. It is high time that the termenters ef the
innecent empleyees are breught te beek. Ne ene sheuld be
allewed te let leese a reign ef terrer im the name of
instilling discipline.

7 We accerdimngly erder tha. fixing eof respensibility
en the erring fumctienaries and realisatien of the ameunt

of imterest payable te the applicant frem them as erdered
abeve. In passing this erder, we are fellewing the ratie

of the decisien in the case of K.C .Brahmachari vs. éhief
Secretary and ers (1998(1) (CAT) AISLJ 383) where the
Tribunal was pleased te exder fixing ef respensibility
fer celeurable use eof pOwei' by the efficers ef the Respendent.
Department. The Respendents are alse dirscted te cemply

-

with eur erders within a peried ef 120 days frem the date
of receipt ef this erder. Accerdingly this O.A succeeds,
Ne cests . e
R | g,the Registry is directed te send a cepy of this erder
te/Secretary, Department ef Pests, Gevernment ef India and

wE Directer General ef Pests, Dak Bhavan, New Delhi, fer

A,a{ar

VICE.CHAIRMAN




