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Applict Mr. Thna }3arik has filed this 

Original Aolication under section 19 of the 

A&ninistrative Trthxn1s ACt,1985 seeking a direction 

for deci a ration of the Rules regarding Income and 

ownership of the rooerty LILs ultravjres to the 

ConStithtion,He has also sought for a direction to 

the Respon,,Ients to reconsider his case for apQointment 

to the Post of Gramin Dak Sevak Branch Post Master/ 

GDSBPM of Dashipur Branch Post Office in preference 

to the p rivate Respondent. 

It is submitted by the Applicant that 

a notification dated 01.03.2002 was issued by the 

Respondent io, 4 for filling up of the )ott of GDSi3pM  

of Dashipur Branch Post Office, fm -  can dicate of 

unreserved community0  The last date for receiving 

the applicatton, as ;)Ct Anneire-2 was 1.4•02;kt 

for the same oost the last date for receiving the 

names from the Employment Exchange was fixed till 

30.4020 Appican,h8 submitted his application on 

22.3.02;whjch was received by the Respondents on 

26.3.02.Ar),1jct had also submitted a certificate 

of income --in. coy of the sale deed executed in his 

favour on 15J4,02.However,the Applict was not selected 

for the said ost of GDSBPM of Dashipur  Branch Post 

(') 	 Otfice but one Ms. l3anaja Lata Jena has been se1ected 



101802 

The grievance of the Aplicant is that he had 

secured more marks than the said Respondent 

No.6 Ms.Banaja Lata Jena.Learned Counsel for 

the Aprlicant invited our attention to the check- 

sheet dt.1,5.02(Ax1ne,re_pJ3) filed by the Resoondents 

and stated that the Applicant had secured 74,537/. of 

marks in the matriculation examination whereas Ms. Jena 

Res.No,6 had secured only 67.024 of marks in the 

matriculation examjnatj •  In this checksheet, it 

has been stated by the Respondents as a 'remarks that 

S1.No,4 has secured more percentage of marks in the 

matriculation examination but submitted Income certificate 

in his name later on 16,4.02 though the last date was 

1.4.2002 for open pool1  P.irther it was exa1jned that 

the Income certificate was issued or 9.4.02.Hence ij3 

case could not be considered, Respondents have Rirthe r 

made remarks that in spite of others having higher 

percentage of marks.,Res,NQ,6 was considered suitable 

for the po;t on cicc.ur-t 	.Jcficiencies in the cases 

of can.ii'9ates i.wjr,s 	'ier arks than the Res.17),6 

The Applicant, has the re fo re,cl aimed that the en ti re 

selection orocess Should he declared, null and avoid 

and the Applicant should he declared to have been 

selected,Accorojngly,thjs 0.A. h 5  been filed 

Respondents have oposed the prayer of the 

Applicant and have filed a reply.It is submitted that 

the last date for submitting details for open pool 

candidates was 1.4.02 in this case but the income 

certificate was lasuad after that date ,Therefore, 
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it canLbe sai'i that it has been filed bthe last 

date. Larned counsel for the Applicant placed 

heavy reliance on the clarification dated 19th 

$eotember,1995 of Director General of Posts;wherejn 

it has been provided that eligibility should have 
decision rendered by the 

been acqu i red be fo re the 1 a st date • TheLJLL BENCIJ 

of this Trjbjnal in the case of RANA RAM Vs,UNION 

OF INDIA AND OTHE:.S- reortecl in 2004(1)ATJ,age_1 

was pointed out to the learned Counsel for the 

Respondents.He stated that this decision has been 

rendered by this Trinal on 24.11.03,Therefore, 

cases decided before this date could not be affected. 

by this decision. The refo re, this 0 rigin al Applic atjori 

is liable to be rejected summarily 

we have heard learned counsel for theparties 

resent.Responnt No.6 was issued -' 	notice but no 

aopea rance was made on her behalf, Tie re is even no 

reply filed to the notice issued.we 	therefore, 
ctr- 

inferW that she is nt interested in defending 

her case in this proceeding, 

The main issue for consideration is 

whether the provisions relating to furnishing of 
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Income Certificate before the last date was essential 

qualifjcati,The Fall Bench of tLi 	rribunal in the 

case of Raria Ram(sua) have elacef heavy reliarce or 

the decision of the Mon'bic Supreme Court in the CQ - C 

of INDIRA SAHNEY AND OTh] v.UNION OF INDIA AND OTdE:z'.s 

(reported in 1992 Supp(3) scC 217wherein the h0n'ble 

SU)refflo Court have obeved as follows:- 

"845Th1s clause provides for a 10 reservation 
(in aPPointments/posts)in favour of econornicF1ly 
JDackward sections among the open competition 
(non_reserved)catego,,Though the criteria is 
not yet evolved by the Government of India,it 
is obvious that the basis is either the income 
of a person and/or the extent of pperty hel 
by him.The impugned Memo ran dum does not sa' 
whether this Classification is made under 
clause (4) of clause (1) of Article 16.viptiy, 
this classification among a category outsice 
clause (4) of Article 16 is not and cannot be 
related to clause (4) of Article 161f at all, 
it is relatable to clause (1) ,Even so, we fin 
it difficult to sustain. Reservation of 10 of 
the Vacancies among open competition candjdatc 
on the basis of income/pro)erty_hQ1djflg means 
exclusion of those above the demarcating line 
from those 10 SetS.The question is whether 
this is constitutionally peissje?.e thin: 
not,It may not be pemjssjble to debar a citjzr, 

to ar,  
office under the State solely on th 	asi 
ohisjncomer 	rty-hoLjn,sice the 

oent_under the State is reall concejn: 
to serve the peoole that it may also be 	cn1rc-' 
of livelihood i —s- secondry)o such bar can be 
created,y such bar would be inconsi5tent with 
the (_TqEirantee of equal opportunity held out by 
clause (1) of Article 169  On this ground alone, 
the said clause in the Office Memorandum dated 
May 25,1991 fails and is accordinqly declared 
as such', 

on cc risal of the principles enUme :ated by the hc)fl' ble 

3Upreme Court,cxtracted above, it clearly shows that 

any such bar would be inconsistent with the guarantee of 

equal opportunity.The Tribunal has therefore held that 
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possessior of acuato nieans of livelihood in terms 

of postal Departmental Circular was neither a abn1ute 

condition nor preferential conditin required for 

consideration for selection to the post of GDSBPMThe 

Full Bench of this Trikrna1 in the case of Rana Ram 

(supra) have further held as followss- 

"The selections have to be made on the basis 
of the other qualifications minus the qualifi-
cations pertaining to immovable property. 
Thereafter the Person selected can be given 
reasonable time to submit proof of income/ 
property as per rules/instructions on the 
subject and in case he fails to submit the 
same within a reasonable time,the offer can 
be given to the next eligible/solecte 
C9r dji,ate'. 

On perusal of the above, clerly states that the basic 

qualification for being selected to the post of GDSBPM 

is themarks obtid in matriculation cxanii'ation,Other 

requirements could be submitted by the candidate 

if be was declared selected and after he was allowed 

opportunity of producing those details/docunients. 

' 	 if on,--  person 	in the merit list of selected 

candi.: ate was unable to submit such details/documents, 

the 	next person could be conside red. for appointrn t, 

if he 	 fulfiJthe conditions of appointment, 

In view of these decisions,wc are of the VjCW that 

the procedure adopted by the Respondents-Department 

is against the provisions of Article 14 and 16 of the 

Constitution of India,This view has been upheld by the 

Hon'ble Supreme Court ofindia in the case of Indira 

Sawhney and others (supra) as well as the Full Bench 

of this Tri].inal in the case of Ra Ram (supra) and 
() 

'S 



in the case of H.La]shrnana and others Vs, The supdt. 

I 	 of Post Offices and others (reported in 2003(1)ATJ 

277), 

The contntjo5 of the learne1 senior 

starding Counsel that the decision of the Full 

b 	 Deck becomes operative only from its pronouncenent 

on 24.11,03 has to be rejected particularly when the 

hon'ble Sup reme Cou ct have al ready setti ed the law 

in the year 1992 in the case of Indira Sawhricy( supr a) 

4 	 Even otherwise,the decision of the courts is merely 

declaration of correct legal positjon 

In view of the facts as state earlier 

and for the reasons mentioned herein hefore,thjs 

Application has to be allowed.The official Respondents 

are directed to consider the apljcation of the appiicant 

fo r appointment in p refe rence to Respon dent No.6 in the 

1jht of the decision of the Full Bench refe rence to 

herein before;.jhich exercise should be completed withj 

a period of 3(three) months from the date of receit L 
of a certified copy of this order, 

In the result, this Original Application 

is a11owe6.There shall be no order as tocosts, 

(MA]o R iN tt1iJNTYJ 	 R. K, UP/DkiIAYA) 
MEM ( ICIAL) 

i 


