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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTAC KX BENCH;CUTTACK

ORIGINAL APPLICATION NO.878 OF 2002
Cuttack this the /v day ef N?/ 2005

Niranjan Mishra cee Applicant(s)
- VERSUS _
thien eof India & Ors, ... Respendent(s)

FOR INSTRUCTIQNS

1. Whether it be referred te reperters er net ? V4%

24 wWhether it be circulated te all the Benches ef
the Central Administrative Tribunal er net ? )?Q%



CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:;CUTTACK

ORIGINAL APPLICATION NO.978 QOF 2002
Cuttack this the )9y _day e /1,\7 2005

CORAM:

THE HON'BLE SHRI BJ.N.S0M, VICE.CHAIRMAN
AND
THE HON'BLE SHRI M,R,MOHANTY; MEMBER(JWICIAL)

LI

Sri Niranjan Mishra, aged abeut 43 years,
Sen ef Sri Sudarsham Mishra, Resident ef
Vill/PQ.Sankhameri, PS.Baramba, Dist.Cuttack
presently residing at Heuse Ne.203 ef
Secter-3, Niladri Bihar, PO.Sailashree Vihar,
PS.Chandrasekharpur, Bhubaneswar, Dist.Xhurda

see Applicant

By the Advecates M/s KL oKgnunge
Hae Kos'waj_n
B OD .R.ut
S Behera
RN «Singh
- VER3US _

1. Central Prevident Fund Cemmissiener, 14,
Vikaji Cama Palace, New Delhi, PIN.110066

2, Additienal Prevident Fund Cemmissiener,
East Zene, Xelkata, Empleyecs Prevident Fund
Organizatien, DX.Bleck, Secter-II, Salt Lake
City, Kelkata-700 091

. [ Regienal Prevident Fund Cemmissiener, Orissa,
Bhavishyanidhi Bhawan, Janpath, thit.9,
Bhubaneswar-22, Dist. Kiurda

cos Respendents
By the Advecates Mr o5 o3 oMehan ty
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MR o3 .4 »S0M, VICE.CHAIRMAN: This Original Applicatien

has been filed by Shri Niranjan Mishra (applifant)
being aggrieved by the erder of the Disciplinary
Autherity (in shert D.A.) (Respendent Ne.3) impesing
en him the punishment ef cempulsery retirement frem
service and the erder passed by the Appellate Autherity

(in shert A.A.) (Res. Ne.2) cenfirming the said erder Z-/
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of punishment. He has, therefore, prayed for a direction
be issued to the Respondents to reinstate him in service
treating the period of suspension from 26,5,1995 to
54342002 as on duty and also to order his reinstatement
in service with all consequential service benefits,

2e The undisputed facts of the case are that the
applicant was appointed under the Respondents~-Orgahization
as Lower Division Clerk(in short LDC) on 1641.1981 and
was promoted to the grade of Upper Division Clerk (in
short U.D.C.) on 28,11,1983, While he was working as UDC,
in Accounts Group, Respondent No.3 suspended him from
service by his order dated 26.5,1995for lack of maintain-
ence of provident fund accounts ledger and also settlement
of claims of some employees., Therefore, Respondent No,3,
on 30.8.1996, initiated disciplinary procee-ding

against him under Rule = 10 of the E.P.F., Staff (Cca)
Rules, 1971 (hereinafter referred to as Rules, 1971) on
the ground that the applicant had committed serious
irregularities in the matter of sanction of advance

from the individual account-s to the subscribers. The
applicant had requested the D.A. for inspection of
documents/records required for submission of written
Statement of defence, but the said authority declined

to accede to his request and without considering his
representation, appointed both the Inquiring Officer

(in short I.0.) and the Presenting Officer (in Short
PeOs)s The charge-sheet was modified on 4,6,1977 by
adding a corrigendum, The D.A. went on changineg

the I« Q. as well as PeOe and at last in

g
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August, 1999, appointed a new set of I.0s and P«C.,
who conducted the i-nquiry till the proceeding was
finalized. For this reason alone, the inquiry
prolonged to his detrement, The inguiry after its
start was closed hastily on 26,10,1999, On 2,2,2000
the P.O. submitted his written brief to the I.C.
giving a copy to the spplicant without signing the
document, The I.0. submitted his report on 19.9.2000
holding the charges proved. The D.2A. accepted the
report of the I.0. and finally impospd penalty aS
referred to earlier, ignoring the objections raised
by the applicant in his representation with regard to
the procedure followed by the I.O0. and lack of fairness
in the whole proceedings, The appellate authority

also dealt with the matter in a mechanical manner
without application of mind, He even ignored the vital
objection raised before him that a number essential
documents, like special audit report has been denied
to him although one of the members of the special
audit party was an witness during inequiry and on
whose evidence both the IO and the De.2. heavily
depended 50 takéyadverse view agalnst the spplicant.
3. The applicant has assailed the report of the
I.0., the orders of the D.A. and the A.A. both on the
grounds of law and also facts. On the point of 1law,
it is the case of the gpplicant that the allegation
against him is one of no evidence., Secondly, it is
fraught with violation of the principles of natural

justice and fair play as he has been denied reasongble
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eppertunity all threugh the disciplinary preceedings
It has alse been alleged by him that h® was denied
access te vital decuments te defend his cas® and that
the I.0's findings are such that ne reasenabl® man
ceuld come te such a cenclusien, since ne decuments
based en which charges were framed were taken te
recerd during inquiry.
4. The learned ceunsel fer the applicant repeatedly
drew eur netice te the findings of the I.0., which run
thus : |

. As fer the ether charges, the
phetecepies of the presecutien decuments
were submitted teo this Inquiry Autherity
aleng with presecutien brief. The cepies
of the sem® decuments were alse handed
ever te the Charged Officer. Hewever, the
Charged Officer has net defended himself
en the allegatiens made against him basing
en these decuments in his written brief,
Rather, he has apptaled fer net taking
them inte censideratien since the said
decuments were net preduced during the
ceurse eof inquiry and were net examined
befere the witnesses and further, he

was not given reasenable eppertunity te
defend himself., The technical peints
Laised, as mentiened abwe, by Shri Mishra
prima facle apptars te held geed. Since
the Presenting Officer did net preduce
the said decuments during the ceurse of
inquiry and examined befere the witnesses,
it will be technically impreper te base

a cenclusien en such evidences. Hewever,
this Inghiry Autherity is ef the epinien
that the spirit ef the inquiry will net
be vielated if a charge wise examinatien
of decuments are cenducted and if the
findings are recerded in this repert.
After all, ene has te k®ep in mind that
since the Presenting Cfficer has put
ferward his arguments basing en these
decuments (which were supplied te Shri
Niranjan Mishra), the latter ceuld very
well have put ferward his argument in

the defence brief®, é\



- 8 =
5. The learned ceunsel feor the applicant has

submitted that frem a plain reading ef the repert ef the
I.Cs, it is apparent that the cenclusiens arrived at by
him are centrary te law. The I1.0. after having admitted
that the applicant did peint eut that the decuments based
en which the allegatiens levelled against him were seught
te be preved were not preduced during the ceurse of inquiry
and were net preduced befere the witnesses and that

these cententiens ef the applicant were true and accepting
that the PO did net preduce the said decuments during the
ceurse eof inguiry er thereafter, he ceuld net have
cencluded that netwithstanding these precedural

lapses, the applicant ceuld have putferward his

argument in suppert eof his defence. The learned ceunsel
fer the applicant has repeatedly canvassed befere us

that it is unimaginable that the I.0. could find the
charges preved after admitting that ne decuments had
been exhibitted or led as evidence by the P.0. during
inquiry er that the reliance en the xerex cepies of the
decuments were gead enouch te cenvince the I.0. that

the charges against the delinquent are preved. Lastely,
that the I0 ceuld net have apprebated eor reprebated at
the same time, Referring te Rule 14 of the Rules, 1971,
he peinted eut that the Rules laid dewn that "en the
date fixed fer inquiry, the eral and decumentary
evidence by which articles ef charge-sheet prepesed te

be preved shall be preduced by and/er on behalf eof

the disciplinary autherity. The witnesses shall ke

examined by/er en behalf ef the empleyee ..." b
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Hewever, as the listed decuments relied en by the
presecutien were net presented/preduced befers the
I.0. as decumentary evidence ner testified thrsugh
the presecttien witnesses, the whele inguiry stands
vitiated, It is alse his submissien that enly the
phetecepies of the decuments as mentiened at Annexure.A
teo the inquiry repert were annexed with the written
brief ef the P.0. and that the applicant had ledged
his pretest then and there regarding use of phetecepies
instead ef the eriginals in evidence.
6. He has alse assailed the inquiry repert
en the greund that altheugh each ef the articles ef
charge had several cempenents, like Article o 1
censisted ef 25 elements, Article . II, 10 elements,
Article - III, 9 elem®nts etc,, he has net given his
finding separately against each ef the elements, He
has alleged that the I.0. cempleted the inquiry
repert by stating as fellews

» The charges were bhased en 63

decuments and 5 witnesses2s (twe were

examined) but the I.0. completed

hastily the enquiry in 4 sittings

witheut the decuments having exhibited

and laid as evidence by the P.0. The

Pus (Presecutien witnesses) did net

have any specific statement against

the applicant. When the decuments

were net exhibited er laid as ewidence

by PO and when the presecutien witnesses

did net whisper anything against, it

becen®s a tase of ne evidence",
7. He has further stat=d that the I0's repert
is highly subjective and surely a case ef nen.

applicatien ef mind. He has alse assailed the repert

&
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’ f as contradictory and therefore, illogical and

improper. In this background, he has drawn our

attention to the findings of th e IO as follows:

Be

" The technical points raised, as
mentioned above, by Shri Mishra prima
facie appear to hold good. Since the
Presenting Officer 4id not produce the
said documents during the course of
inguiry and examined before the witnesses,
it will be technically improper to base
conclusion on such evidences., Howeverj)
this Inquiry Authority is of the opinion
that the spirit of the inquiry will not
be violated if a chargewise examination
of documents are conducted and if the
findings are recorded in this report,.
After all, one has to keep in mind that
since the Presenting Officer has put
forward his arguments basing on these
documents (which were supplied to

Shri Niranjan Mishra), the 1latter
could very well have put forward his
argument in the defence brief",

With regard to his allegation of denial

of reasonable opportunity, he has drawn our notice

to the lacunae in the inquiry procedure and the

reluctance of the disciplinary authority in respong-

ing to the points raised by him in his representation

dated 24.12,2001 (Annexure-5),

%

The gpplicant has relied on the following

case laws in support of his contention that it was

a case of no evidence, that the report of the IO was

ildogical, that he faliled to act judicially, that the

inquiry was neither fair mor reasonable, that

non

defence

supply of the documents vital for his

malle the proceedings ab initio void. Q//
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l. ¥ashinath Dikhshita vs. Uhion eof India
(AIR 1986 3C 2118)

2. Anil Xumar vs. Presiding Officer & Ors.
(AIR 1985 SC 1121)

3 C L eSubramaniam vs. Cellecter of Custems
(AIR 1972 SC 2178)

4. Committee of Management Kisan Degree
Cellege vs.Shambhu Saran Pandey (1995 SCC 404)

5. A.K./enkatraman vs.lhien ef India (1986) 6 AIC 176

6o CoBaIlevs, DLLoJAggrawal (AIR 1993 SC 1197)

10, The Respendents havel tentested the applicatien

en the greund that he was previded sufficient and

reagsenable eppertunity te defend his case during the

ceurse of inquiry, that phete cepies eof the decuments

were supplied te him, that he was given eppertunity

te examine the eriginal decuments, but he did net

avail of the said eppertunity, that he was allewed

te cressexamine the presecutien witnessy, that the

inquiry 6fficer had submitted the repert after fellewing
laid dewn

all the precedures,/that the disciplinary autherity

had net enly applied his mind, but had taken a lenient

view in the matter ef impesing punishment en the

applicant.

11. we have heard the letarned ceunsel fer the

rival parties and have perused the recerds placed

befere us.

12, The applicant has assailed the disciplinary

preceedings en several Jgreunds as stated in Paras. 4 teo

abeve, We are aware that the scepe of judicial inter.

ventien ih a disciplinary matter by the Tribunal is

very limited. It is hardly nec®ssary te reiterate here
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f\ \ that Tribunal is not a court of gagppeal in so far as

\
\

“disciplinary matters are concerned., It would be
profitable to quote here what their Lordships have
held in B.C.Chaturvedi case (1996 SCC(L&S) 80),
"In the matter of disciplinary proceedings,
the Tribunal is concerned as to whether
the applicant/delinquent official had been
afforded reasonable opportunities to defend
his case and/or the principles of natural

Jjusteice had been complied with and whether

the decision taken by the disciplinary
authority was based on materials available
on record and proper procedure of law/rules
had been observed in each and every sphere
of the proceeding till it culminated in
passing of the order of the disciplinary
authority",

In other words, the COCourt can intervene in
case there has been denial of reasonable opportunity/
natural justice, the findings are perverse or the case is
of no evidence or the punishment is shockingly dispropor=-
tionate to the charges and the case is one of mala fide.
As we have observed at Para 9 above, the case of the
applicant centres round the allegation that he was
denied the benefit of principles of natural justice and
that the report of the IO is perverse, Thus, there appears
to be a prima facie case for goingwto his allegations,
in the interest of justice.

13. In the case of Kashinath Dixita
( supra ) it has been held that where the Government
refused to its employees the copies of the statement
of witnesses examined at the stage of preliminary
inquiry preceding the commencement of the inguiry and
the copies of the documents said to have been relied

uponby the disciplinary authority in order to establish

b~
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the charges against the empleyee, . it was
held - sthat - prejullice « ~was - caused teo the empleyee

on acceunt of nen supply of cepies ef decuments. The

Ap=x Ceurt in that case held that the erder of dismissal

rendered by the Disciplinary Autherity against the
empleyee was vielative of Article 311 (2) inasmuch as
the empl eyee ha-been denied reasenable eppertunity
te defend himself. In this case, it is net disputed
that a special audit was cenducted by the Respendents
te leok inte the allegatiens eof mismanaging the
prevident fund acceunts maintained by the applicant.
That special audit party had submitted its repert te
the Regpendents, It is net disputed that the applicant
theugh had repeatedly asked fer supply ef cepy of that
repert, the said audit repert was net preduced. It
is alse admitted by the I.C. in his repert that the
P.C. did net preduce the decuments relying en which
the charges were seught te »® preved during the ceurse
e inquiry and examined befere the witnesses., He had
m l Tepat
in fact gene te the extent of .bsemingl\that it weuld
be impreper “te base a cenclusien en such evidencel
It is alse an admitted fact that enly xerex cepies ef

the listed decuments were preduced by the P.C. befere

the I1.0. aleng with his presecutien brief. The Respendents

have submitted that as the eriginal decuments were.
1ying in the custedy ef C.3.I., they had permitted the

f—-

applicant te visit CBI effice and te inspect the
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original decuments, which he declined te make® use of.
They have, therefer=, taken the stand that it was the
applicant, whe was respensible feor refusing te inspect
the eriginal decuments by visiting effics ef CBI, The
inquiry efficer in his repert has alse referred te the
reluctance en the part ef the applicant te visit CBI
effice to examine th® eriginal decuments and he neted
that “"his reluctancy created unnecessary cemplicatiens
the ceurse of inspectien ef decurents®,
4. With regard te nen supply of special audit
repert, it is admitted by the Respendents that the I.0.
did net allew the preductien of decuments en the greund
that it had ne relevance. The Respendents have supperted
the decisien eof the I.0. by stating that "inquiring
autherity has the right te decide which decument called
for by the charged efficial is relevant fer the purpese
of inquiry and which is net". We are net impressed by
this argument, because, the decisien ef the I.8. has
te be reaszvnable in the matter eof determining relevancy
ef a decument during inquiry, the IO0/DA has te ®xamine
the matter frem the view peint ef the charged efficial
and if there is any pessible line of defence te which
the decument, . seems te be relevant, theugh the
relevancy is net clear te the disciplinary autherity
at the time . . the request is made, the request fer
access sheuld net be rejected, This instructien is
centained in the Gevt. of India O.M. Ne.F ,30/6/61-AVD
dated 25.,8.1961 (Belew Rule 14 of CCS(CCA)Rules, 1964)

Decisien Ne.22. This being the instructien laid dewn f/
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by the Gevernment, we are unable te see any reasen
that weighed either with the IO er with the DA in
refusing the access te the decument_ te the applicant
when that decument undisputedly was the crux ef
initiating actien against the applicant. W alse agree
with the argument put ferward by the learned ceunsel
fer the applicant that ene eof the twe presecutien
witnesses, (viz. S/Shri R.K.Mishra and D,Mehapatra) was
a member of the special audit greup, whe depesed
during inguiry that the werk ef determining irregulari.
ties committed in the seat of the applicant was assigned
te the awdit party.
15, Frem the abeove facts ef the case, it is
crystal clear that the special auvdit party had carried
sut the preliminary inquiry precsding the cemmencement
of the disciplinary actien against the applicant, and
therefore, he was within his right- te have full access
not enly te that decument, but alse te the statements
of witnesses examined at the stage ef preliminary
inquiry. As admitted by the Respendents that neither
the special audit repert was supplied to him ner was
he given access te the eriginal decuments as listed
in the charge reme and as they have failed te shew
that ne prejudice was eccasiened te the applicant en
account of nen-supply of the cepies of decuments,
there has been a serieus vielatien eof Article 311(q)

Censtitutien and the allegatien that he has been
denjied reasenable eppeortunity is preved te the hilt.

16 . We fave gisecarefully perused the repert of the 9
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I1.0. and we de have neo hesitatien te hold that the
P«Os did net preduce the decumentary evidences and witnesse,
during the ceurse of inquiry and the applicant having been
denjed the eppertunity of cresseéxaminatien of witnesses,
the allegatien that the I0'3 repert is perverse er based
an peo evidenc® cannet be brushed aside. W weuld alse
like te observe here that the IO's repert is full ef
subjective cemments and contradicting prepesitiens. It
appears that he was sghert of time theugh net deveid of
thinking and understanding.

reply

17 . In the ceuntsr/the Respendents have alse
referred te the statements made by the applicant befere
the C3I under Sectien 161 Cr,PL. we are unable te
appreciate the reasen that weighed with the Respendents
te preduce before us the statement made by the applicant
under Sectien 161 Cr.P.C, We £ind it necessary te dilate
here that any statement made by any individual befere
;gé Police efficer under Sectien 161 cannet be used as
evidence against that individual in a Ceurt ef Law. We
have, thersfere, ne eptien but te ignere the submissien
made by the Respendents in this regard in the ceunter.
i8. With regard te inspectien of decum®nts, the
Respendents have repeatedly canvassed befere us that as
the @ iginal decuments had been sjiezed by the CBI ang
were in their custedy, the applicant was given eppertunity
te inspect these decuments in the CBI effice, but he
failed te avail of this eppertunity and therefere=, he
ceuld net have any grievance® in this regard.

19, The applicant was reluctant te inspect the §
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documents by visiting CBI office and this, he had
made known both to the IO and to the DA, The I.O.
did not give his clear verdict in the matter, more
than saying reluctance of the applicant to inspect
the original documents by visi-ting CBI office was
cfeating 'unnecessary complicacy'. The Respondents
have, however, put the whole blame on the applicant
that he refused to inspect the original documentsse
We, however, feel that the applicant having expressed
his reservation in the matterithe disciplinary authority
should have considered his difficulties and should
have taken alternative steps to ensure that the applicant
felt free to inspect the original documents. The
reason for the hesitation to visit CBI office is not
difficult to guess, Otherwise also, duties are cast
on the D.A. to ensure that all reasonable opportunities
are given to the charged official to prepare his
defence, It was not wise on the part of the Respondents
to have ignored the psychological impact of asking him
to visit another office and to that extent they had
denied him the reasonable opportunity to defend his case,
19, In the case of Kashinath Dixita (supra)
as stated earlier, the Hon'ble Apex Court had allowed
relief to the applicant on the ground that he was
denied the protection that he enjoyed under Article-311(2)
of the Constitution, In that case also the infirmity
in the disciplinary proceeding was the denial of
reasonable opportunity to the Govte.servant of defending
himself. We have, therefore, no hesitation to hold, 4 -
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. relying 8n the decision in Kashinath Dixita case (supra)

that the order of the disciplinary authority under
Annexure-6 dated 532002 and the order passed by the
appellate authority upholding the punishment order

(as contained in Annexure-10 dated 10,1042000) are
liable to be gquashed. We have also held that the

weport of the I0 is perverse., Hence the orders passed

by the DeA. and A.0. suffer from severe legal infirmities
and are to be guashed. Ordered accordingly. The
Respondents are directed to reinstate the applicant

in service and restore him to the position as it

existed at the time of his sempulsery retirement frem service,
Liberty is granted to the Respondents to take swuch
action as deemed necessary in the light of the audit
objection raised in the special audit report after
providing full opportunity to the applicant to defend
himself o

In the result, the O.A. succeeds to the

w4

BN, SOM )

VICE=~CHAIRMAN

extent indicated above. No costs,




