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CENTRAL ADMINISTRATIVE TRIBUNAL 
CUTTK BENCH:CUTT?K 

ORIGINAL APPLICATION NO.762 OF 2002 
Cuttack this the 7th day of April, 2004 

COR)*1: 

THE HON 3LE SHRI M .R .MOHANTY, MEM13E R (JU)IC Iz4L) 
4• 

Nayan Kumer Nancia, Sb. Kunjabihari Nancia 
aged about 27 years, C/c). Sri D.Ghose, 
Bethel, At/O-Charbatia, 1)ist-CUttack 

Applicant 
By tue Advocates 	 I1/s.S.Misra-1 

S .N.Misra 
B .Dash 
B.N.Misra 
N.K.Das 

- VERSUS - 

1. 	Union of India through Cnptro1ler and Auditor 
General of Iiia, 10 Bahaduraah Zafar Marg, 
New Delhi-hO 002 

2 • 	icountarAt Generel (A&E), Orissa, 
AtAO/Shubane swar, Dist-Khurda 

3. 	Ieputy Accountant General(Admn), Orissa, 
Office of the A.G.(E), Orissa,Bhubaneswar 

t/PO/PS-Bhubafleswar, Uist-Khurda 

000 	 Respondents 

By the Advocates 	 Mr.A.K.Bose,S..C4 

ORDER 

MR.M.R.MOHANTY, iEMBER(L)WICIAL): Ranjen Kumar Narida, 

while serving as Senior Accountant in the Office of the 

countan General (?&E), Orissa (Bhubaneswar) met with 

a Road Accident and died prematurely on 21.04.1995, 

leaving behind his old ailing parent, two hrothers (inc luding 

the present Applicant) an6 two unnarried sisters. While 

seeking a cnpassionatc employment (tc) overcome the siden 

distress condition of the family) the Applicant, Nayen 

Kumar Nanda, furnished necessary docxnents,on 26.095 
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before the Respondents-Departhent. Three and half years 

thereafter, the Respondents rejected the said claim of the 

Applicant by holding that the ilnancial condition of the 

family was sound and 	the said action of the Respondents 

became the subject-matter of challenge before this Tribunal 

in O.A.No.401 of 1999 and, on analysis of the matter, this 

Tribunal held that the finding of the Respondentseparthient 

(pertaining to the financial status of the deceased family) 

to be not correct and, in the said premises, by its order 

dated 20.06.2001 (Annexure-1 to this 0.A.) the Tribunal 

asked the Respondents.epartrnent to consider, within si'ty 

(60) days,to provide an employment to the Applicant on 

compassionate ground. 3ince the Respondents..Department did 

not give any consideration within the stipulated period, 

the said action was the subject matter of a Contempt Petition 

( 11,To.43/2001) before this Tribunal. The Respondentsepartaent, 

belatedly rejected the claim of the Applicant on 18.10.2001; 

which is the subject-matter of challenge in the present 

Original Application under Section 13 of the Administrative 

Tribunals Art, 1985. 

2 	The Contempt Proceeding (No.43/2001) was, 

however, dropped on the face of the explanations 4iven by 

the Respondentsepartment(pertaining to delay in complying 

the order dated 20.06.2001 of this Tribunal) and un-qualified 

apology tendered by them. However, while parting with the s'i 

case, orders to the folloxing extent were passed : - 

"Learned Senior Standing Counsel Mr.A.K. 
30se clarifies that by crtmunication 
dated 18.10.2001 compassionate appointhient 
to the Applicant has totally not been 
denied Since 5% of the Direct recruit 
vacancies are only set apart for compa-
ssionate appointment, the applicant's case 
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shall iceive due consideration no sooner 
a vacancy within 51"/0 cfUota shall be m&ie 
available. 

In view of this clarification given 
by learned Senior Standing Counsel Mr.Bose, 
the Opp.Parties herein and the Respondents 
in 0.A.i0.401/99 are hereby directen to 
provide compassionate appointment to the 
Applicant no sooner a suitable vacancy is 
available. They should take sincere effort 
expeditiously in this regard". 

It is informed in the Bar that above said 

order of this Tribunaj. (based on the concession of the State 

Counsel is the subject matter of challenge by the Respondents 

in a Writ-application (0.j.(-' .No.5 394/2002) now pending in 

the Hon'ble aigh Court of Orissa. 

	

3. 	In filing a counter in the present 0.A.U0.762 

of 2002, the Respondents have disclosed that the claim of 

the iplicant (whose brother died on 21.04.1995) of the 

year 1995 is not available to be granted; because of (a) 

introduction of 5% vacancy rule for compassionate employment 

and (b) introdttion of three (3) years waiting list rules 

for those who are seeking employment on compassionate ground. 

	

4. 	At the hearing it has been pointed out(by 

both the parties)that following to premature death of the 

Govt.servant during ik995, the Applicant sought for a 

compassionate employment in the same year and 5% vacancy 

for compassionate employment came during 1997/1999 and 

maximum three years waiting list for those who are seeking 

compassionate employment was introQed in the year 2003. 

5. Law has been well settled by now that the 
corring into forca - 

vacancy, which occurred prior to he amended rules, would be 

governed by the old rules and not by the amended rules; as 

has been held in the cases of Y.V.Rangaiah & Ors. 
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/ 	Srinivas.Ro and Qthl. S (reozted in AIR 1983 Sc 852) 

and of P.'1aIiendran and Ors. Vs. State of i(arnataka & Ors. 

(resorted in AIR 1990 SC 405).12he same view was also taken 

by the klorible Orissa Migh Court (RCPatnaik-J in a 

Division Béflch) in the case of Gaadhara Sahoo Vs. State 

of Orissaähd others (oJc No.811/1990)deci4led on 2641991) 

In the case of P.Mahendran (sura) it was held as under;- 

"if 	cand:tte alies for a  
he acquires ri;ht to be consiiered for 
selection in acco rdance wjth the then 
existlr4 u1esThis rjqht cannot he 
affected by amen'ment of any Rule,unless 
the amendinec Rule is rerosrective in 
rtu re' 

6 	In the present case,thc subsequent Rules 

(irtrjducing 5/ of the total vacancy marked for coma-

ssionate employment and introducing waiting list for 

maxim D um eriod of three years) are not to affect the 

OSpOCt of the Ap1jcant/to rvide him a compassionate 

ernioment and, therefore, the hype rtechnioal ohjection( as 

- 	 raised by the Resonents-Department, from time to time) 

are hereby over-ruled and the Resonents-Dcoartment are 

hereby asked to rovide a compassionate emploirent to 

the kplicant wjtjfl a periOd of ninety days. 

7. A similar case,came-u before a Division 

3ench of the 1-ion'b1 Dihi Hjqh Court (J.1evi Vrs 

Union of India and others reorted in 2003(1)E.S.C. 636) 

t and in,  tnat case a ct of Ps40,000/- was imposed; 

while as'ing the Respondents to mrovicie comassionate 

em1oyment;notwithstanding the subsequent Rule of 52 

reservation for providing such employrnent.In the present 
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c 	e, the Re oents-De i rtment initil1y re jected the 

c1jm on qro neiihich was held by this Tribunal to be 

not sustjnab1e.In the next round, the Respondents 

De:trnent raised the question of new Rule of 5A,  vcricy 

for eompssion;te emp1oyment, anti, in this 3rd roun,they 

have taken the st- and of three years waiting list,whjch 

goes to show the rnala fide/negtive mind of the Resondents-

Authorities.Tierefre,whjle allowing this Case, a cost of 

7,O0O/-(uees Seven thoui only) is hereby irnosej on 

the Resonents tohe paid to the Ao1icant 

(MArx' 	J/iX)HANTY) 
MEM3 S ( JUDICIAL) 


