™ TiE CENTRAL ADMIN ISTRATIVE TRIBUN AL
CUTTACK BINCH3;CUTTACK

Qriginal Application No,751 of 2002
Cuttack, this the |7t @8y of December, 2004

Parikshit Behera, e 0 Applicant,
-Versus-
Unior of T»dia & Ors, - Respondents,

FOR ™M STRUCTICN S

1. uwhether it be referred to the reporters or not’?\/‘")

2, Uwhether it be circulated to all the Benches of
the Ce~tral Admi-istrative Tribumal or not?(y,%’

e

;‘.’gdrﬁb (M, R, MOFIANTY)
ice~Chairman Member (Judicial)

¢




CENTRAL ADMINTISTRATIVE TRIBUNAL
CUTTACK BINCHs CUTTACK,

Qriginal Apoljcatjon Mo,731 of 2002
Cuttagk, this the \7)1,\ day of December, 2004

C O RA M:

THE HONQURABLE MR, B,N,SOM, VICE-CHATRMAN
AN D
THE HON'BLE MR, M, R, MOHAN TY, MEMBER(JUDL, ),

SRI PARIKSHIT BEHERA,

Aged about 40 years,

Bon of Nidhi Behera,

permanent resident of Plot WMo, F/801,
Sector-5,CDA, Cuttack-14 at present
working as Office Assistant,

Office of Senjor Superimte~dent

of Post Offices,Cuttack City

Division,Dist,Cuttack, . Applicant,
By legal practitiomers M/s, R,C, Pattrnaik,
M,Bisoi, A,Dash,
R. K, Sahu,
Advocates.
~Versuse

1, Union of Tdia represe~ted th rough
Secretary,Ministry of Commm ication
Cum Director Cemeral of Postg,

Dak Bhawan, Sgnsad Marg,New Delhi-l,

2, Chief Post Master General,
Orissa Circle,Bhubameswar,
Dist, Kiurda,

3. Senior Superintendent of Post Offices,
Cuttack City Division, Cuttack,
At/Po/Dist,Cuttack, e es Respondents,

By legal practitiorers: Mr,5.B,Jen a,
Additional Standing Coun sel,




QRDER

MR, MAN O RAT JAN MOHAN TY, MEMBER( JUDTCTIAL) $

Applicant Parikshit Behera,who belo~gs
to Scheduled Caste Commmity is cortiruing to work as
Postal Assistant,lle was appointed as such, after being
selected through a regular process of selectiom,As per
the Rules, after completiorn of {hree years as Postal
Assista~t,he became eligible to sit i» the Departmental
Exami~ atio» 3~ order to go over to the post of Junior
Accounts Officer,The said Departmental Examinmation
comprised of Part-I and Part-II, Ay persom,as per Rules,
after passi-g Part-I of the said Departmental Examination,
may exercise an option to appear j» Part~-II of the said
Departmen tal Examination to become a Junior Accounts
Officer in the sald Wing or opt for Part-II of the
Departmental Examination to be held for the post of

Junior Accounts Officer in the Telecommunications Wing and

that the option once exercised shall be final,Tt is the case

of the Applicant that in response to an Advertisement/
wotificatior,he had applied during 1993 for JAO Part-T
Exami~ ation (which waS held from 10-10-1994 to 12-10-
1994) a4 that the Applicant had also appeared in the
said examiration,On 31-05-1995 the result of the

said J,A.0, Part-T examination was declared a~d the

Applicant came out successful,Again, on 19-09-1995

(@,
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wotification/Advertisement was published for
conducting JAO Part-IT Examir ation (to be held om
04-~10-1995 to 06-10-1995)and the Applicant applied
to Fppear i~ the said examir ationm,The same,was
however,postpored, Later, the said examiration was

et held (for Part-Ir JAO) from 23-07-1897 to 25-07-1997
— ad,wher the Applicart was d.eclare_d un success ful

i~ the sald evamiratio~ on 10-03-1998, he made a
represe-tatior for giving him concessior irn accordance

with the instructions of the CGover~mert of Indialas

available u~der nnexure-~ITI):;he being a SC cardidate
and more particularly the examir ation was a special

drive examirmation for SC&ST candidates, Being -
to get concessional benefits, the 'Applicant

successful in his attempt,if: filed this Origimal
Application wr der section 19 of the Admin i strative

Tribunals Act,1985 with the follewirg prayerss-

“to quash Mrexure-VIT a-a clause =4

of Anexure-VI and to direct the
Respordents to place the Applicant's
result before review commjttee to award
grace mark ir subjects a~d lowerirg the
standards of evaluation in the departmen tal
examiratjo~ for declarirg the gpplicant as
successful ard to give promotior~ retroe
spectively i.e. (from the date of held of
the result of the departme-~tal examiration)
for the post JAD meant for SC/ST cardidates",

ae Respondents Department'by placirg a
cour ter om reco;d,heave submitted that Applicant
qualified in the JAO Part-I examiration in the year
1993 held (foxr SC & 8T candidates) from 10th to 12th

October,1994 and that though the Applicant appeared in
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Part-IT JA0 examiratio-~ held fmm23-07-1997 +o 25-07-199 Thut
he dié rot secure the minimum qualifyirg marks(as he was
required to secure 40% i~ each subject and 454 in
aggregate) to qualify ir the said SZxamir ation, It has been
clarified by the Respondents,ir their coun ter, that
in Part-IX JAO examiration, the Mpplicant had secured

the following marks im each papers:-

PAPER- VI 44 j.e. 29,33%

PAPER~- VIY 45 i.e, 454

PAPER-VIII - 58 ji,e. 38,664

PAPER - IX - 55 {,e, 36, 66%
Thus, it is the case of the Respordents that the
Applicart secured orly 202 marks (in total) out of
the reguired total quali fy¥mg marks of 248 and, as
such, he was held tc be not eligible to qualify in
JAO Part-IT Lxami-~ation 3» wormal course, As regards
the claim of the Applicant that he is entitled to be
considered to have been declared successful (by
applyimg the instructions of the Goverrment of Irdigthat were
made under Anmexure~ITI) it has been clarified by the
Respondents (in their counter)that since the scope of
reservatior in promotion for SC/ST ca~didates and
prescription of lower quali fying marks/lesser standard

of evaluatior was withdrawn W.€, £, 22-07-1997(2rnesxure-R/3)

and though the Motificatior for holding of JAO Part—fi:f

ol
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Examir atior was scheduled to be held from 18-02-1997
(but i~ fact held from 23-07-1997 to 25-07-1997)the
Government of India instructiors (under Anexire-TIIT
to the OA,as relied on by the Zpplicant) was/is not
applicable to the case in hand.However,it has been
admitted by the Responderts that the scheme of lesser
qualjfying marks/lesser standard of evaluatior,was,
however, again restored vide DOP&T 0.M, dated 03-10~2000
with immediate effect,As such,it has been submitted by
the Respomderts that the Applicant is nrot entitled to
get any concessior in either way and, therefore, this

O.A. is to be dismissed being devoid of any merit,

3, The short question for corsideration
in this Original Applicatio~ is as to whether the
irstructions of the Goverrment of T dialwithdrawing
the corcessior given to the SC&ST ca~didates in the
matter of promotion/awarding of marks dauring the
commencement of the examination)will have any effect
Yeocpardising the interest of the SC/ST candjidates 2.
To determirme this question of law,we have heard at
length the leamed counsel for both sides in referemce
to various pleadings and the case laws made/cited by
the both parties,

4, Leammed Courcel for the Applicant,

during hearing submitted that it is not ir dispute
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that process of selectior for any examiration starts
from the date of Motification #a@ it is an admitted
fact that jin this instant case,the first Advertisement
for holdirg of part-I JAO examir atio~ was made sometime
i~ the year 1993 a~d at that time the i~structiors
urder A-nexure~IIT was in force,Thatapart, fact also
remains that Wotificatior was issued or 19.09-1995
fiwing to hold JAD Part-IT examiration on 04-10-1995
to 06-10-1995 but(the same could wot be held for the
best reasons kmown to the Resporderts and)the same was
held from 23-07-1997 to 25-07-1997.M0 reason has also
beer assigred by the Respondents (expladning in the
courter) as to why the said examination could mot

be €3k as per the scheduled date a~d time fixed in

the notificatiorn dated 19-09-1995, Therefore, it has

been argued by the leamed coursel for the Applicant
that si-~ce from the begiring the irstructiors were in
force a~d since reason(for rot holding the examinatior
o~ the scheduled date a~d time) is not attributable to
the Applicant,thé' Applica~t should ~ot be Made to
suffer/deprived of gettirg the benmefits pursuant to
AWEXURE-ITI, Further it has been argued by the learred
cour sel for the Applicart that law is well settled that
this modified irstructiors will not, in any way,affect
the interest of the Applicart; foi: the same beirg gf no
retrospective applicationgdLearned Counsel for the

Applicart has also submitted that in case the subsequert
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modi fied circular/instruction is accepted to be
applicable, ther it will be as again st the
pri~rciples of legitimate expectatior of the citizers,
Therefore, the Applicant,§s entitled to get the
corcessior as per the Circular wder A exure-ITT,
Furthermmore,it has beer argued by the learmed cour sel
for the Applica~t that though it was a special drive

egsmir ation ,no SC/'S'f cardidate was selected/p romoted,

,/ ' 5. On the other hand,learmed coun sel
appearing for the Respondents has pointed out that
since the relaxatior giver by the Govermment under

Mrexure~-III has been taken away by subsequent

‘u ':,: = circular (during the conclusion of the exami» ation)
the Applicant camwot have any right to claim the
berefits giver under nexure=IIT and, therefore, in
n0 circumstances the benefits of the circular under

Arexure-TII are applicable to the Mplicant

6. On consideration of various aspects

of the matter,it is to be roted here that the well
established law is that orce selectio~ process

starts the same had to be cortirued i~ accordance
with the procedure/law as it stood then .3t the
commencemert of the said proceedings,In the jinstant
case, the undisputed fact is that the Govermnment of
India instructiors under Arexire-ITII was in existence

at the time of commencement of the examinatiom,;in question,
‘ applicable

The same was takem out fop @ 22=07=1997 and again rh'adeé/\[—jf
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(so far as SC & ST ca~didates are concerned)soonafter
the result of the evami~atior was publi shed, Tt is
also ~ot in di spute that the vacancies (for which
the Special Drive Examination was comducted) ocourred
prior to the new instmction came i~to force i,ea,
under Anmnexure-R/3 dated 22-7-1997,Thercfore,
applying the ratio decided by Their Lordships of
the Hon'ble Supreme Court of ITndia rendered in the

case of ¥,V, RAYGATAH AND OTLERS v,J, SRERN IVASA RAQ

AR _QTHERS (AIR 1983 SC 852): in the case of B,

MAHENDRAN_ ND OTHERS v, STATE OF KARIATAKA AVD OTHERS

to
(ATR 1990 SC 405) asreferredjpy the Hom'ble High
Court of Orissa in the case of SAYADHAR SAHOO v,
STATE OF ORISSA ATD OTHERS (0JC MO, 811/1990 disposed

of on 26~04=1991): in the case of CHIEF GEMERAL

UAIAGER, TELECOM, KERAL v, C, RENUKA MND MOTHER(SCSR

¥Vol,19) 10) and i~ the case of B B CALTON  vs, THE

R )

DLRECTOR OF EDUCATTON MAND ANOTHER (AIR 1983 SC 1143)

it is conclusively held that the present Applicant was/
is entitled to get the berefits provided ﬂ the
Govermment of India Circular/instructions under

lesser quali fying
Arnexure~-III for evaluation of/marks in the examimation
conducted for the post of JAO, Acco rdin gly,we hereby
direct the Respondents to review the result of the

Applicant as per the instructions under Arexure-TITT

-
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within a period of sixty days from the date of
receipt of a copy of this order and act further
i~ the matter,basing o~ the review result, as

di rected above within the stipulated period,

7. In the result,this O.A., is allowed,

Vice-Ch ai rman Membe r (Judicial)




