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CENTRAL ADMINI STRATIV TRIBUNAL 
\ 	 CUTTACK 8ENCH,CUTTACK 

------------- 
Cuttack, this the 17th day of December, 2004 

CW4 
riO'&jE 3HI 	iS)C *  VICE..CHAIiMAN 

AND 
HON' BLE aHRI MOROMORA14TY 0  MEM3ER(J) 

Shri Nimai Charan r3arik, x-Painter, Kharagpur Workshop No.31 
3.E.Railways, i:ow residing at village-Jantilo, P.0.3adagaoh, 
Via/Di st. Kendrapara. 

Applicant 

By the Mv oc ate s 	= 	MIs. B.B.Pataaik, 3.3ehera, 
T. .Khuntia, C.R.Nandy. 

Vs. 

1 • 	Urii on of I ridia .repre sented throgh Chairman, Railway Board, 
New Delhi. 
Carriage Works Manaer, S.E.Railay, At/P.C. Kharagpur, 
Dist. Medinipur, 
Deputy Financial Accounts of chief Accounts Officer, 
WDrksh 	.Raiiwas, At/P.O. Kharagpur, JDist. Medinipur. 

4* 	personnel officer (r4ech) 	.Rai lwas, Kharagpur Railway 
Work shop, Di St • Medinipur. 

...•.. Respondnts 

By the Mvocates 	— 	M/s. D.N.Mi shra, 3.K. Panda,  
.wain(For R-2 and 

R-. 4 
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ORDER 

! L: 

Shri Nimai Charan Batik has filed this O.A. seeking 

the following reliefs : 

To admit and issue notice to the Respondents. 

To quash the terminati on/discharged order if any 
passed by - the Resondents against the applicant. 

To hold/declare that the termination/discharged 
order is illegal, arbitrary, unconstitutional and 
the a?plicant is deemed to be continiirig in 
service till his date of superannuation in absence 
of valid and legal termination/diecharaed order. 

To pass an order directing the Respondents to 
treat the applicant to be continuing in his 
service and grant the Pension as per his eligi-
bility as per law and release the arrear amount 
within a stipulated periad with @ 184% interest 
per annum frafl the date of due till payment. 

To pass an order directin the Respondents to 
release the Gratuity amoint taking into consi-
deration of his qualif'ing service acmissi)1e 
and necessary for qrant of Gratuity as per payment 
of Gratuity Act and Rules made thereunder with 
the Riles framed by the Railway Administration 
with 19% CQT)OUfld interest as admissible by law 
within a stipulated pen ad fr On the date d e till 
3ajrnent. 
In addition to this the Priident Fund money be 
released with @ 13% interest within stipulated 
time fran the date of due till payment. 

To direct the Respondents to make payments of 
arrear of monthly salary till the actual date of 
superannuation as because the termination/dis 
charged order of the applicant is illegal,arbftraLy, 
unconsttuUonal and nonest in the eye of law 
for which the applicant is deened to be continuing 
his service till superannuation and is entitled 
to monthly arrear salary. 

2.1 The case of the applicant is as follows : 

29 2 The applicant, who is 68 years of old now, was 

working as Painter in South Eastern Railways, He had entered 

'I 
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the service on 10.10.47. After havin:,  worked for 22 years, he 

fell seriously ill and could not remain in active service. He 

had submitted leave application (a leave application with medical 

certificate) in support of his ill health and had sought 

extension of rant of leave from time to time. It was, hover, 

in the year 1994, he had approached the Personnel Of ficer(Mch.), 

Kharagpur the Railway Workshop with a prayer for grant of Pension 

and other retiral benefits(Annexure..1). He, thereafte, had sent 

a reminder on 19.3.2010(Annexure..2)to the said authority. The 

?esponc1ents by their letter dated 10.10.2000 refused him any 

pension or gratuity and informed him that he was only entitled 

to payment of Rs. 3153/.. tzards Provident Fund accumulation. 

Being aggrieved by the said letter of the Respondents, he has 

filed this O.A. 

3. The ResoomLmts have stoutly rebutted this application 

both in facts and in law. They have submitted that the 3.A, is 

helessly barred by limitation because the cause of action, 

if any, had ari3en in the year 1969 and the applicant could not 

have approached the Tribunal after lapse of 34 years. On the 

facts of the case, they have submitted that the applicant had 

remained absent withoit authority for which his service was 

terminated by the c onpe tent authority in the year 1968 after 

observiri: the formalities 1.aid dorn in this reTard in the 

Railway Service(1D & A) Rules,1968. Their plea is that although, 

the applicant was aware of this fact but he had preferred to 

reriain silent and never cared to sithiit either any appeal or 

revision or mercy peLition before the authority and it was 
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only in 1994, ion-; after his termination, the applicant sjbmitied 

a representation requesting for grant of pension. After carefil1y 

considerin the representat.ion of the applicant, they apprised 

him of his entitlement by their letter dated 10.10.2000. They 

have also di pu ted his story of having fallen ill on acc ount of 

the fact that he never got himself treated in the Rai Lway 

hospital at Kharagpur although, he was occupying one of the 

quarters in the staff colony. Referring to the prvi si on of Rule 

538 of Indian Railway Medical Manual Vol.1 they pointed out that 

if a non-gazetted emplee - 	falls SiCk, he is supposed to 

intimate the aailway administration about him sickness within 
that 

48 hours of his  absence and/. he should also keep the adrmiriis-

trati on apprised of his condition fran time to time • Their case 

is that the applicant had n t foil owed that rule. They have also 

di. sputed his c ontenti on that he came to know about his termination 

of srvice only in the year 2000. According to therm this is 

evidently an attempt on the part of the applicant to mislead the 

Tribunal. 

4, de have heard the Li • Counsel for both the parties 

and have perused the records placed before us. 

5. The 0.4,, as has been contested by the Respondents, 

has been filed after 34 years of cause of action, and, therefore, 

the question of limitation needs to be determined in the first 

instance • At the stage of admission of the matter on 4.2.32, the 

Tribunal had occa ai on to c onsider the question of 1.irni tati on 

and decided that the notice in the case may issue keeping the 

quo sti on of Limitation xen. However, we find that since then 



the applicant had taken no action to explain the delay nor has 

he filed any formal application for condonation of delay. It 

was only on 4.4.03 an M.A. No. 309/03 was filed by the applicant 

seeking condonation of delay in filin the application without 

whispering any reason for - his silence for all these years. 

6. The Ld. Counsel for the applicant stoutly resisted 

the contention of the Respondents that this application was 

hopele.351y barred by limitation by subnaitting host of case laws. 

He also resisted that the 3.A, could be turned down on the 

ground of delay and ].aches. we have carefully gone through the 

various case laws brought to our notice by the learned counsel. 

we are, hover, not inpressed. Mere citing of case laws will 

be of no avail until and unless the applicant has been able to 

state clearly how did it take him 34 years to cane up with his 

claim for retiral benefit. with the M.A. he has filed a medical 

certificate obtained from one Dr. I'Zularnani Baral of District 

Headquarters Hospital,Kendrapara who certified that he was sick 

between the period of 12.7.01 to 28.1.02 on account of arthritis 

with hypertension. Clearly, this certificate is of no avail 

either to the cause of the applicant or for our benefit as his 

problem of arthritis and hypertension occurred long after he 

was found nissin,7 at his workplace in the year 1968. By referring 

to the case of Dilbagray Jerry vs U.O.I and other cases, he 

has sought to bring to our notice that the state should not be 

allowed to take the plea of limitation which is a technical 
Bt 

plea to defeat the just claim of the poor emplorzee.Lthe question 

to be answered by the applicant in this case is y he retained 



silent for all these years and to provide it a reasonable exp 

lanation for delay. The plea of unreasonable delay is not merely 

a technical objection raised oy the Respondents, because,if, a 

claim is to be settled, 34 years after the claim has arisen host 
also 

of impediments crop up. The qaestionLarises, whether the Res- 

pondents are obliqed under law to keep the records in custody to 

be able to attend, to his case. The Respondents by submitting an 

affidavit dated 17.12.04 have clearly stated that the record in 

respect of a non-gazetted staff regarding his service is preserved 

for a period of 10 years after his resinatLori,discharge, removal 

or dinissa]. fran service. The allegation here is that the 

applicant was aismioseä/removed from service in 1968o o it is 

clear that after 1978 the service record pertaining to him will 

not be available, so the grnd of limitation becaies a formidable 

stumbling blk standing in the way of taking a view contrary to 

the submission made by the ResponIenta.In view of these facts of 

the case,whereas, it is not necessary to go and discuss all the 

case laws referred to 5y him, so'ne of which 	find are not 

relevant to the issue at all, 	would like to refer here to 

some of the udcement/ of the Apex Court recarding determination 

of delay and laches. 

7. The foremost point to be noted here is that the 

C our t s have a Iway s ft owned at any case of undue delay or un-

explained delay. In the case of Y.hamanjaneyulu vs 3tate of 

Andhra Pradesh, their rordships held that 'sin the instant case 

the appellant sought relief after a very long unexplained delay. 

It would create chaos in the service and many prnoUns and 
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reversions will have to be effected." 

In the case of ex-Captain Harish tJppal vs U.C.I, their 

t,ordships held as follows : 

"It is a well settled policy of law that the part.ie s 
shcald pursue their rights and remedies praptly and 
not sleep over their ricnts, That is the whole policy 
behind the Limitation Act and other rules of limitati on. 
If they choose to sleep over their rights and remedies 
for an inordinately lonq time, the Cirt may well 
choose to decline to interfere in its discretionary 
j un edic ti on under Article 226 of the C onsti tuti one I 
law." 

In tnis case, the applicant had slept over for 34 years. 

No explanation has been adduced either in te O.A. or during 

oral arcument to explain, in spite of our repeated anxiais 

queries, as to what he has been doinr; all these years. The 11d. 

Counsel caild not help us to appreciate the problem afflicting 

the aoplicant in leavinç his duty position or for kee?inc mum 

for over three decades. It is also not his case tht he was 

hospitalised or any other calamity had afflicted him. Here we 

wald also like to refer to the decision of the Apex Cairt in 

oshen Tal vs International Airport Authority of India (AIR 

1981 3C 597) where their Lordships declined to entertain the 

petition under Article 32 with regard to appointment of certain 

Airport officers, two years after their appointment on the ground 

that it was not justified to reopen the question of appointment 

several years after the appointment. In the case of Gain Singh 

4ann vs HiQh Court of Punjab and Haryana (AIR 1980 3C 1994) 

petition filed was dismissed on account of delay of about 11 years  

from the date on which the pr3tion was claimed. 

S. His case has two spectrums, one, his cha1lene to 
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the tercination of his service due to absence. The Repndent 

have said that they have remoed him frQn service on accrit of 

unauthorised absence. Therefore, he is not entitled to any 

pension unless he is able to get relief on that score. The other 

side of the  spectrum is that he shild be paid retiral benefits. 

But that question will, arise only if his puni8hment of removal 

from service is quashed. The RespOnderxt3 had offered him the 

money lying in his Provident Fund Accnt. We had also called 

for pruction of Provident Fund record. The Aespondents have 

placed before us the ledger card containing his provident fund 

contributory accnt, from which it appears that he was contri-

buting to the Contributory Provident Fund(CPF in short);in which 

case he remains ontside the pension scheme. In the other words, 

his case has got more than one angle which wou.id require meticu-

lts study of the records to determine validity of his claim. But, 

as we have been told by the Respondents by filing an affidavit 

that no service records relating to the ajplicant are available a 

service records in respect of the employees dirtissed/removed are 

not maintained beyond ten years after such an eventality. 

9. Having regard to these facts of the case, we have no 

option bu.t to observe that the a)plicant, for reasons best known 

to him, having remained silent for such a long period after the 

cause of action arose, his case suffers fran undue delay and 

and, there f ore, the sarte is di ni s sed being not maintainable • No 

costs. 

R .M OIANT 
	

V B.N.2-) 
MBR (JUCIAL) 
	

IC.HAI RMAN 

RK/SD 


