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'ThAL AD: LTI.TiA1Tf rRiaJAL 
CUTACK 31NCH, CUTTACK 

Cuttack, this the )ay of 	.2005 

CRAM : 
HaN' ELE JHRI B.N.411, VICE-CHAIRMAN 

AND 

iWo' ELSE SHRI I-I*R*MJHANTY, MEMBER (J) 

Shri Bansidhar Rout, aqed about 58 years, Son of Late 
Gourançja Rout, Principal, Ttaffic Training School, 
Bhubaneswar, Now residing at K.B.K. Road, Cuttack, 
Town/Dist : Cuttack. 

..... Applicant 

By the Advaates 	- 	N/s B.Mohanty-I, S.Patra, 
P.K.Ma j hee, A.Panda. 

VERJS 

1 • 	Union of India, represented through the Secretary, 
Iinistry of Hcyne Affairs, Government of India, 
New Delhi. 

State of (issa, reresented through Chief Secretary, 
jssa Secretariate, Bhubaneswar, Dist : Xhurda. 

Principal Secretary to Government of Orissa, Home 
Department, Orissa Secretariate, Bhubaneswar, 
Dist : Khurda. 

Respondents 

By the Advates 	- 	?. B.Dash,(A), 
A.N.Routray(State). 



ORD:R ------------ 

SHRI B.N.ScN, VIC.-CHAIRMAN 

Shri Bansidhar Rout, Princioal, Traffic Training 

School, Bhubaneswar (now retired) has filed this 3.Ae 

seekincj the following reliefs : 

Departmental proceeding pursuant to Annex-
A/4 be stayed till finalisation of Criminal 
Preeding 7 

pass any other order/orders which the 
applicant is entitled to in the facts and 
circumstances of the oresent case. 

2* the case of the applicant in a  nutshell is 

that, the applicant, a member of Indian Police Service 

(Ips, in short), while working as Superintendent of Police 

(5?, in short), Dhenkanal had sent a proposal to the 

employment Zxchange for sponsoring candidates for recruit-

ment as Police Constable fixing the dates of interview from 

12.9.95 to 14.9.95. The recruitment test was to be carried 

out by Selection Committee consisting of Deputy Inspector 

neral of Police(DIG, in short) as Chairman, $.Pe of the  

district, in this case the applicant, and Commandant/ 

Deputy Commandant of Orissa as the 4embers. FIover, the 

recruitment test could not be held and the same was 

postponed on administrative grounds without fixing any 

future date under the orders of D.I.G.,Northers Rance, 

Sarnbalpur and that the same position was intimated to 

Special I.G.(Admn.) under wireless messae dated 8.9.95 

(Anne,o.ire4). Hover, an F.I.R. was filed by D.S.P., 



Vigilance Cell. Orissa in the Police Station/vigilance 

Police Station, Lambalpir No. 31/97 dated 30.6.97 alleging 

that one Shri Sarada Pattnaiic who was known to the S.p., 

Dhenkanal (tte applicant), with the help of two Constables 

working in the office of the S.P.,Dherikanal had collected 
from the intending candidates 

consideration moneyLwith the promise to show favour to 

those persons during recruitment test of Constables in 

Dhenkanal district. It was also alleged in that F.I.R. 

that one Shri Sarada Pattnaik, son of an influential peraai 

of the locality, with the help of Constable Akrura Mallick 

and Constable Nibaran Rout, collected and accepted money 

on behalf of the applicant who needed money for his 

daughter's marriage which was to be held in April,1 996. 

Although, he was not directly involved, his name was also 

included in the said charge-sheet dated 30.5.97. It has 

been submitted by the applicant that the recruitment 

of Constables which was postponed in 1995 was held in 

1999 after transfer of the applicant. It is his subnjssjon 

that the postponment of recruitment test which was held 

years after his transfer goes to show that there was no 

scope at all for the applicant to iake any illegal gain. 

However, the applicant was placed under suspension by 

the State Government by it's order dated 34.01. This 

order was challenged by the applicant before this Tribunal 

in O.A.No. 164/01. The 3.A* was disrniss.d, after which 

the applicant challenged the same in O.J.C. No. 3713/02 

before the Hon'ble High Court of iissa. L.ater on, the 
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applicant was reinstated in service on 5.12.01 as 

Respondent No.1 did not confirm the suspension order 

nor did initiate departmental proceeding within 90 days 

as required under law. tater on, by his order dated 

29.5.02, a major penalty charge-sheet was issued by the 

Respondent No.3. On receipt of the said charqe memo, 

the applicant had filed his written statement of defence 

on 13.7.02 asking upon the Respondent No.3 not to proceed 

with the departmental proceeding as the charges in 

departmental eniry were substantially the saie as the 

charges in T.R. Case No. 7/2000 pending before the Ld. 

Special Judge, Vigilance, Sa:nbalpur. But his repre sentati on 

did not yeild any positive result. 

3. The Respondent NO.3 by filing a detailed 

counter has oppoaed the application. It has, how-sver,been 

admitted by him in the counter that the name of the 

applicant does not appear as an accused in the F.I.R. 

He has, 	., submitted that the law is ioell settled 

that criminal proceeding and departmental proceeding can 

proceed simultaneously because departmental enquiry 

concerns the incidene of official misconduct which is 

clearly distinguishable from the criminal charges. Relying 

on the case laws of N.Shivalingaih vs Karnataka State 

Co-operative Marketing rederation Ltd, Kalyani vs 

Superintendin nqineor and Union of India vs K.K.Dhawan, 

he 	has argued that the enquiry can be held regarding 

the cduct of an official when there has been violation 



\, 	of Conduct Rules simultaneoisly with a criminal case. 

It is for the disciplinary aithority, after going through 

the materials on record, to decide as to whether, in a 

given case, departmental proceeding should be kept on 

hold pending the outcome of the criminal case. It is 

only in case when the charge against the emp]oyee is of 

a grave nature and ipvolves complex question of law and 

fact, the question to stay the disciplinary proceeding 

may arise. He has also rebutted the plea of the applicant 

that disclosure of his defence in the disciplinary case 

will, prejudice his case in the criminal proceeding by 

stating that his defence is merely a camouflage since 

he has already disclosed his defence plea during police/ 

vigilance investigation. He has further submitted that 

the charge brought against him being neither so grave 

nor involves complicated question of facts and liw, the 

decision to continue departmental proceeding simultaneously 

with the criminal, proceeding would be fair and richt 

decision in the interest of the applicant and for 

expeditlais disposal of the case in public interest. 

4. The applicant has filed detailed rejoinder 

dated 23.4.03 where he has given elaborate reply to para5 

of the counter stating what action he had tazen against 

the police officials who re reported to have indulgeL 

in collection of money, the report that he had submitted 

to his higher authorities in the police organization and 

that he had not received any instruction from those 
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authorities in return. He has also submitted that "it is 

interesting to note here that though holding of recruitment 

test was postponed during 3epteiber,1995, without knowing 

the said facts money was collected two months thereafter 

during November, 2005." The Respondent No.3 had filed reply 

to the re j oinder dated 29 • 3.04 • He has a iso filed addi tixJ 

counter dated 4.10.04. 

M have heard the Ld. Crnsel for both the 

parties and have perused the records placed before US. 

The sole craestion to be asered in this 

0.A. is whether the disciplinary oroceeding initiated 

acainst the applicant by the Respondent No.3 by his 

charce memo dated 29.5.02 should lie over tilt the 

finalization of the criminal case pendinq before the 

Special Judge,Viqilance Court, Sanibalpur. As we have noted 

earlier, the Respondent has opposed the application stath'g 

that under law there is no bar for simultaneous action 

under the disciplinary rules as well as under criminal 

law. The 1i1. Cnse 1 for the a2plicant by re lying on 

the judgement of the Apex Court in Kusheshwar Dubey vs 

M/s Bharat Coking Coal Ltd. and others has submitted that 

whi le there is no legal bar for simultaneous pr oceed inq s 

being taken yet here is a case where it would be appro-

priate to defer disciplinary oroceedinç awaiting disposal 

of the criminal case. He has submitted that in the facts 

and circumstances of the present case, there is lot of 

force behind the prayer of the applicant. Recalling the 
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decisin in the Delhi Cloth and Geriera.1 v1ills L. vs 

Kusha]. Bhan, he submitted that as the charge framed 

aainst the applicant in the donestic enquiry is being 

tried in a criminal crt, the employer should stay 

the domestic enqiiry pending final disposal of the 

criminal case. He further argued that the ratio of the 

(ushal Bhan case squarely c overs the pre sent case • In 

Ue c ircum stances, let us see if in the instant case 

the criminal action and the disciplinary proceeding are 

grounded upon the same set of facts. 

7' In the depar tmerita 1 case, the allegation 

brought against the applicant is that he committed grave 

misconduct by moving the &nployment Officers Kamakhyane:ar, 

I-iindol and Dhenkanal by his letter dated 29.8.95 to 

sgonsor names of the candidates to appear in the recruit-

mont test f or Constables to be he id from 12.9 • 95 to 

i 4.9.95 • It is further alleged that he has "prior 

aintance with one outsider namely, Shri Sarada 

?uttnaik i who with two other Constables namely, 

Constable 315 Akrur 4ai1jck and Constable 111 Nibaran 

out collected bribe from aspiring candidates to select 

LhCrn as Constables. 6' It was further alleged that Constable 

ibaran Rout collected ilLeqal gratification amounting 

to As. 2.62 lakhs from nine intending candidates while 

Constable Akrur Mal.lick collected illegal gratification 

s-nounting to Rs. 1.60 lakhs from seven intending candidate 

and that amount, so collected, as -iven 	3hri Sarada 



Pattnaik who haed over the same to 3.P., Shri 3 .D .Rt, 

the applicant, for appointment of the intering candidates, 

at the latter's residential quarters. It was further 

stated that the matter was enquired into by D.I.C. of 

Police,C.I.D.,C.B.,Cuttack on the orders of the "Hon'ble 

High Court on O.J.C.No. 97/97 and was found to be taken 

prima facie.' A criminal case was also filed in the 

Court of Special Jude, Sarnhalpur bringing same a llegation 

and the charges under Coiumn-7 of the charce-sheet are 

found to be the same as aipears in the charqe-rnemo 

issued against the applicant. In his rejoinder, as 

also in his earLier submission, the applicant has subLtted 

that he had also received information alleging collection 

of bribes by those two Constables in coLlaboration with 

Shri Saracla Pattnaik. Immediately, thereupon he hadnot 

only conducted enquiry into the rnatter,,had taken 

disciplinary action against those two Constables and had 

reported the matter to his hicher authorities. The 

applicant has further submitted that the allegation 

against him appears to be hollow because the recruitment 

test was postponed long before September,1995 and the 

alleged collection of money took place,as alleged, some 

time during the perind November,95 to January, 96. 

S. From the above facts of the case, it is clear 

that the criminal action and disciplinary proceeding in 

this case are grounded upon the same set of facts. We 

also find that while the Lesporent To.3 in his counter 

has aone on record to say the allegation against the 



applicant "is not grave", in article of charges at Annexure-1 

issued against him, it is clearly stated that he had cnmitted 

"grave misconduct." Further, the applicant was a iso put under 

suspension, but no charge-sheet could be filed for quite some 

time. Further, if the charge against him was neither grave nor 

involved ccnplicated questions of facts,surely,there was no 

case with the disciplinary authority to put him under suspen 

All in all, the position taken by the Resporents seeto be 

contradictory. We,therefore,hold that as the grounds on which 

disciplinary action has been initiated acainst the applicant 

both in the criminaL court as also in the departmental pcoceeding 

are based on the same set of facts, wa are of the view that 

the disciplinary proceedirir- initiated against the aplicant 

should have stayed. We order accordingly following the ratio 

in the case of Xusheswar Dubey vs Bharat Cking Coal Ltd. 

9. Having regard to the- facts and circumstances 

the case and the replies filed by the Respondent No.3 in thi 

case, 	would &Lrect the Respondents to take all possible 

actions available under law to expedite the fine Lization of 

the criminal case pending in the Crt of 1. Zpecial Judge 

as the applicant has already Etired from service and is 

now a senior citi'en. No costs. 

(M. 	LAN'IY) 
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•i il-CHAIR4AN 

KUMAR 


