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3RIGI1"AL .?LICATION NOS .625-629/02 
Cuttk thisth 	3áy of 	'004 

COR: 

M HON 3LE SHRI B .N. SCMe  VI -CHPI1 N 
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THE HON'BLC SHRI M.R.M0HATY, F1EM131R(JUDICIAL) 
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1 • 	Urna Sankar Mishra, s/o. Shri Kishor Chandra Mishra, 
aged about 36 years, presently working as Inspector 
of Central Excise and Customs, O/o. the C*Tuissioner, 
Central Excise and Customs,Bhubaneswar...II Comrciisjin. 
erat, C .R.BUi iding, Rajaswa Vihar, Bhubane swar-7 51004 

Subhenu Mohanty, Sb, Shri Pramod Kumar Mohanty, 
aged about 34 years, presently working as Inspector 
of Central Excise and Customs, 0/0 the Corissioner 
Central Excise and Customs, Bhubane swar-I Corrzrnissj 
onerate,C .R.Luilding,aajaswa Vihar, Bhubaneswar-751r)4 

Fradlipta Kumar Subudhiray, S/o. late Pramod Chandra 
Subudhiray, aged about 36 years, presentlk working 
as Inspector of Central Excise and Customs, O/o. t 
Cnrnissioner, Central Excise and Customs, Bhubaneswa..ii 
Crrnj ssionerate, C .R.Buj iding, Rajaswa  Vihar, 
Bhubaneswar-751004 

4 	Asis Kumar Panda, sb. Sri Sarat Chandra Panda, 
aged about 34 years, presently working as Inspector 
of Central Excise and Customs, 0/0 the Cainraissioner 
Central Excise and Customs,Bhubaneswar... Ctnrnij-
onerate,C .R.ui iding, Rajaswa Vihar, Bhubaneswar-751 004 

5. 	Rabinarayan Nahapatra, $/o. Shri Baidyanath Mahapatra, 
aged 34 years, presently working as Inspector of 
Central Excise and Customs, 0/. the Ctnissioner, 
Central Excise and Customs3hujoaneswar_XI Canrni-
ssionerate,C .R.Building, Rajaswa Vihar,i3hubaneswar..7510 

Applicants 
3y the Mivcates 	 M/s.A.K.Mjshra 

J .Se r1gupt 
r).K.panda 
P.R.J.D ash 
C .Sinha 

— VERSUS — 
1.1 	Union of India represented by its Secretazy, 

Ministry of Finance, Departhent of Revenue, 
North 3lck, New Dolhi-110001 



2. The Chajxman, Central 3oard of Excise & Customs, 
I 	North 2lock, New Delhi-110001 

Respondents 
3y the Advocates 	 Mr.A.Ka3ose,$ .S .C. 

MR.N11SC1 VIC1-CHAIRM/: 3hri Uma Sankar Mishra and 

four others have filed this Original Application assailing 

the discriminatory attitude of the Respondents in foxnulat-

ing and approving the cadre restructuring proposal, 

specially with regard to creation of Customs(Preventjve) 

Ponnation in Orissa and ignoring the genuine promotional 

facilities to the detriment to the interest of the applicants. 

They have, therefore, sought for the following reliefs: 

To set aside the impugned order dated 
5.6.2002 (Annexure-j and notification 
dated 7.3.2002 (Annexure-2); 

To issue order for restoration of order 
at Annexure-14; 

To issue order for creation of a Customs 
Preventive Cxmissionerath in Orissa; and 

To direct the Respondents for sanctioning 
of required number of superintendent Posts 
to different Customs establis1nent of 
Orissa 

The case of the applicanin a nut shell is 

that the Responntseparents proposal for cadre 

restructuring has not included the case for creation of 

Customs(Preventive) formation in Orissa, although there 

has been persisnt  demand from the staff side in this 

regards  This has resulted in serious stagnation among 

the officials serving in Orissa. To illustrate this pbint 

they have pointed out that whereas in Midhra Praciesh, 

U Inspectors who joinedservice during 1988 have been 

pro noted to the grade of uperintendent but in Orissa 

Inspectoit 	1982 batch are still awaiting to get promotion 
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to the grade of Superintendent They have sulnitted that 

the case for setting up of Custns(Pteventive) wing in 

Orissa has been recommended by the Director (O&MS) vide 

Anne:ure-A/3, And whereas such proposals have been 

implemented in respect of the States of Tamilnaidu, Andhra 

Pradesh and West 3engal, but the said proposal in respect 

of •rissa has remained unattended to. when in November, 2001, 

Respondent No.2 issued orders regarding organisatiinal 

changes consequent upon cadre restructuring for improving 

the pro otional prospects along with enhancing organisa-

tional efficiency, no benefit was offered to the officiaLs 

working in Orisa. On the other hand, posts were diverted 

from Cuttack to man certain functions at Paradeep Port. 

A1thouqh certain posts were sanctioned for streng*thenirig 

activities in 13huibaneswar(Central Eise 

Cnmissionerate) the number of staff sanctioned was 

inadequate for the task. The matter regarding creation 

of anti-u1.g work-force had been raised in the 

Parliament, but no tangible action has been taken by the 

Respondents. 	under the circumstances, the applican1 

have approached this Tribunal seeking reliefs referred 

to above. 

Respondents$)epartnerlt have opposed the prayers 

of the applicants by filing a detailed counter-reply. 

They have suinjt'ted that the cadre restructuring proposal 

of the Respondents-epartment was aimed at enhancing 

revenue productivity and to create officer oriented, 

technology driven and tax payer friendly taxation 

structure, down-sizing of 'the departhent by ration ali- 

0 ing various f°atjons and higher mGtivatLfl through 
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functional need based improved management of cadre 

prospects of the employees, but not to improve the 

promotional prospects of different cadres. The proposal 

of restructuring of the Department had the approval 

of the Cabinet itself and therefore, the overall 

objective of the cadre restructuring process should not 

be misunderstood. On the other hand, they have assailed 

the O.A. being handi work of certain officials in 

individual capacity, who are self-professing and do not 

represent the aspirations of the staff as a whole .They 
f ormati on/uni t 

have also stated that creation of a field/is a policy 

matter and not a service matter, which can be challenged 

before the Tribunal by tlii. interested individuals. The 

allegation of staff is based on functional need and the 

policy makers are free to plan and effect creation of 

its field formations and allocation of staff to such 

fnationon the basis of functional need of the 

organisation. Promotion of individuals is a resultant 

by k>roduct and not the main objective of cadre restruc-

turing. On the merit, the Respondents have statc tht 

it is incorrect to say that the additional staff 

not been sanctioned to attend to customs work. The fact 

of the matter is that the additional staff has been 

sanctioned for attending to customs work in Paradeep 

Port, Gopalpur and 3hubaneswar Air Cargo Complex under 

hubaneswar-Z Central Excise Commissionerate, They have 

also rebutted that anti-uggling work in Crissa has 
have held 

been wittrawn and/that additional staff strength of 

36 personnel has been provided to huaneswar-I Central 

V 



Excise Commissionerate for attending to the work 

relating to cUSns, althouQh this strength has iiot been 

shown separately in the 2inistry's order. It has also 

been stated that against the existing strength of 108 

in the Superintendent cadre, which is the next higher 

cadre for promotion of Inspectors of Central Excise1  

a strength of 164 has been allocated to Bhubaneswar 

Cornmissionerate with the increase of 52% in the strength 

of Superintendent cadre, which will benefit the feeder 

grade of Inspectors. Giving details of the actions 

taken to look after the need for growth of revenue in 

rissa and better -tax administration, the Respondents 

have subnitted that the O.A. being devoid of merit is 

liable to be dismissed. 

We have heard the learned counsel of both the 

sides and perused the materials adduced before us. 
is 

The prayer of the applicantsLfor direction to 

Re sponcIentsepartment to create Customs (Preventive) 

wing on the recoinmendtion of the Director (O&MS) and 

to increave the promotional venues of Inspectors at 

par with other Customs Inspectors in the country. The 

Respondents, have on the other hand, opposed this on the 

plea that creation of pcsts/cadre review is a policy 
a x 

matternot being a service matter is not amenable to 

jurisdiction of the Tribunal. This position is fairly 

well settled that continuance or obojtjon or creation 

of posts is t. exclusive prerogative of the employer 

and any decision in that regard is nt available to 

be interfered with by the Court, unless it is held to 



- 6 - 

vitiated by mala fide or arbitrariness (J.T. 2002(3) 

576. Their Lordships in the case Df Cattmissioner, 

Corporation of Madras vs. Madras C irporati on Teachers, 

Mandram, 1997 	C(L,&S) 723 had held as follows : 

"It is well settled 1e'al position that 
it is the legal or executie body of the 
Govt. to create a post or to prescribe 
the qualification for the post. The Court 
or Tribunal is devoid of cower to give 
such direction. 

It was further held by the Full nch of this 

-Tribunal in the case of Eastern Railway Class-Il Officers' 

Association and Ors. vs. Union of India & Ors. (decided 

on 2.12.1991) (reported in (1992) - 20 A. T. Cases (Fe) 

691 that "pranotional avenue is a policy decision. They 

cannot be challenged unless change in policy is 

mala fide, arbitrary or bereft of any decision or 

principle. 

Although the applicants have repeatedly submitted 

that their prcmotion prospec Ls are less than their cour:'r 

parts in other States, this position has been repudiat€7 

by the Re spondents by showing that in the restructuring 

proposal, Orissa Central Excise Ccxnmissionerate had ar' 

increase of 52% in the post of Su:T 	 ..... ....'. 

go to show that the grievance is 	. 	.. 	- 

would like to quote from what this Tribunal(Ernakularn -. 

had held in O.A. No.334/94 in 	 j ]ca se  

on the decision of the Hon' )le Supreme Cour 

emanatin-f in Civil Appal 

with re: ard to creation of postr' 

the scope of judicial review, as under 

V 



It is a policy matter involving 
financialburden. No Court or the 
Triounal could compel the Governient 
to change its policy involving 
expenditur&' 

Having regard to all those facts and 

c ircix stances of the case and having regard to the 11 

propounded position of law an the subject, we are 

of the view that the applicants have not been able to 

make out any case of discrimination meted to them by 

the Respondents. Similarly, having not alleged or 

attributed mala fide or colaurable exercise of powers 

nor having been able to prove vIlation of any statutory 

provision, we are constrained to hold that this is a 

cause of action which arises out of policy simpuicitor 

and therefore, it does not warrant intervention of the 

Tribunal to issue directions as prayed for by the 

applicants or to substitute its view in place of the 

views taken by the cnpetent authority. Thus we are 

of the considered view that r.ght:to suè does tiot.accrt 

fo.r the applican.Accordingly, we dismiss this O.A. 

being devoid of merit. No costs. 
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