IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCHs CUTTACK,

0,30, 431 of 2002
. Cuttack,this the M/ day of April;2004

Chitar“jan Raula, ;4. S Applicant."‘
Ve rsus-
Union of India & Others, o.e4 ' Ressendents,

FOR INSTRUCTIONS

1, whether it e referrxed to the Leporters or mot? Y’OA

2, |hether it ke circulated te all the Benches of the
Central Administrative Tribunal er not?NQ
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH3CUTTACK,

ORIGINAL APPLICATION No,.431 of 2002
Cuttack, this the /@/4 day of APril, 2004,
CORAM

THE HON'BLE MR, B,N,S0M, VICE~CHAIRMAN
AND
THE HON'BLE MR,M,R,MDHANTY, MEMBER( JUDL,).

i
esep

Chitaranjan Raula, aged about 38 years,

58/9.Late Chaturbhuja Roul,Vill,Baraboria,

POs Patapur,ViasBahugram,PSs Jagatpur,
District-Cuttack,Orissa, sses Applicant.

By legal practitioners Mr.S.C,Samantaray, Advecate,
~Versus-
l, Union of India represented through its
General Manager,South Eastern Railway,
Garden Reach,Kolkota=43,
2, The wWorkshosp Manager,
South Eastern Rallway,
Carriage Workshop,
Kharagpur,

3. Deputy C,M.E, (Carriage Workshops)
Kharagpur Workshop,Kharagpur,

R Respondents,
By legal practitioners Mi,.B,K.Bal,Addl,Standing Counsel.j
o}

i
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MR, MANO RANJAN MO HANTY, MEMEER( JUDICIAL)$-

Applicant,while working as Khalasi (w.e.f, 26,03,1983)
under the Deputy Chief Mechanical Engineer{Carriase Werkshos)
at Kharagpur Division of South Easterm Rzilway, remaimed '
absent from duty(due te his mental disorder)from 11,04,1992
te 23.93i;:32 and it is the case of the Applicant that
during the/period he waS under the treatment of a Psychiatrist

at R,M,A,,Ranchi and,on being recovered,when he reported te

‘duty en 07,04,1995(alonewith all medical certificates)he was

prohibited from joinine on the plea that his services were
terminated (vide an order dated 19,1,1994) on the ground of
unauthorised absence from duty,He immediately preferred a
:representation to the Respon@enﬁ No.3 t® reconsider his case
for reinstatement under Annexure=-l dated 7;4;95 and,having
been unsuccessful in his attempt,he has filed this original
Applicatdon under section 19 of the Administrative Trisunals
Act, 1985 with the prayer to (3) quash the order bearime

No ,EC/20/CRR/7075 dated 19,1,1994 issued by the Workshop
Manager{carriage)Kharagpur and the order No,EC/20/CRR/213
dated 20/21,4.1995 rejecting the appeal of the Applicant and
(k)te direct the Respondents to reinstate the Applicant with
all consequential service benefits,

2, Respondents have filed their counter statine therein
that the Applicant was unauthgisedly absent from duty
Wwe2,f, 11,4,1992 and,despite due gpportunity being given te
him,he did not report te duty till 20,5,1993 for which a(;E
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disciplinary proceeding: was initiated agaimst him andé
starting from sending charge—sheet'till imposition of
punishmént @rder,everything were sent to the Appdicant
in his addrésses were returgeé unserved and, accordingly,

the séme were pasted in the Departmental Nafice Board kg

pexr the extent rules,It has Been submitted by the
Respondents that none of his family members have ever
intimated about the illmess of the Applicant or his
whereabouts.It is submitted that after the remgwdlof the
Applicant en 19§1£l994,he was evicteq.ftbm‘the Railway
quarters which was allotted to him at Kharagpur en
747,1994:for the same was allotted te another persen
namely Sri V,R,Naidu and,at the tiﬁerf eviction,the
Applicant was alse not present and,therefore,an inventory
of materials was taken/prepared and all the materials were
kept undexr the custedy of‘aéw allottee in presence of a
Sub-Inspecter of Police of Town Thana,It has been stated
s by £hé Réspondents in their counter that the Applicant
wa$ intimated te take back zll his belengings within ehe
month ani.accerdingly% all the materials were taken £rom
Shri Naidu en 22,9.,94 at 12,00 hours in presence of three
witnesses under Amnexure-~R/7 but surprising enéugh naAsucS
annexure-R/7 has been filed Sy the Respondents alongwith
their counter,It has also been submitted that since the
Applicant has been removed from service on 19,1,1994,the
Appeal preferrdd by him om 709-04-1995 after lapse of one
year and three months from the date of issuance of the
punishment order) the appeal was rejected and communicated tig

the Applicant)
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3, Applicant,by filing a rejoinder,has submitted that,
as the family members were attending the Applicant,they
were not in a position te give any intimation te the
Respondents, It is stated that on 22,9,1994 his signature
was taken on a typed orderswhich is reported te be
Annexure-R/7,It is submitted by the Applicant that he ‘hadé '
hever remained abksent unauthaisedly,but such absence was
necessitated due ta'his mental disorder ,He has reiterated
thét he had net received any commdnicatien har the order of
punishment,It has been reiterated that no notice was sent
te his permanent address and the enquiry was cenducted

behind his back,

4, We have heard learned counsel for both sides and

perused the materials placed on record,

s 25 Learned counscl feor the Applicant has submitted that
neither

the absence of the Applicant was.7/ - intentional nor
deliberate/wilful,It was inevitable for him to remain

absent from dutysin the forceable/unave idnblelmxpected
circumstances,Further he has argued that the so-called
enjuiry er pumnishment order is not sustainable as the same
was conducted behind the back of the Applicant,It has been
submitted by the learned ceounsel for the Applicant that
where the disciplinary proceedings are i”t°2§f§g§°£2i1nquent
initiated by issuing a charge-sheet,its actual serviceyis
essentialjas the person te whom the charge-sheet is issued

is required te submit his reply and,thereafter,te participate
in the proceedings and,since the Applicant was unaware of the

factum of initiation of proceedings and imposition of the;l;
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order of punishment,he reported to duty, seonafter his
recevery.and submitted his appeal which eught net te have
been re jected on technical ground of limitation.ln suppo rt
of this submissien.learned counsel for ihe Applicant has
relied upon the folleowing decisiensz-

a) UNION OF INDIA AND OTHERS v8,GIRIRAJ SHARMA-
feported in AIR 1994 SC 215:

k) GOVERNMENT OF TAMIL NADU AND ANOURHER Vs
RAJARAM APPASAMY-reported in ALR SC 2439;

c) UNIGN OF INDIA AND OTHERS Vs,DINANATH SHANTARAM

KARKAR AND OTHERS=-reported in AIR 1998 SC 2’223
d) = SYED ZAHEER HUSSAIN Vs, UNION OF INDIA AND ORS~
reported im AIR 1999 SC 33673

e) Decision of this Banch rendered in the case of -

Sallendra Nacayan Bhan jadeg VsaUpinef India and
gthers en 3,8,1999 in OA No,128/1997:
£) JAYASANKAR NAYAK Vs, U N OF INDIA AND OTHERS-
reported in VolJ95 (2003)CLT 4;7'11&’10)
9) BALAJINATH PADHI Vs, UNION OF INDIA AND OTHERS=
Teworted 1 2002(11)0 CRIGSRZET o n-QUERS
€. Learned counsel sppearing for the Respeddents
submitted that since the Applicant dié not report te
duty for a lamg time,despite due epportunity, it was
thought just and expedient te initiste a disciplinary
proceedings against kim fer his wilful unauthaiced
absence,Mone of the members of the family of the
Applicant had also ever intimated about the illpess
of the Applicant nor about his tréatment at Ranchi,Learned
Counsel for the Respondents has strenupusly urged that
since the Applicant had been absentimg himself from duty
unauvtherisedlyp the service of charge-cheet sent to him

through Regd,Fost should be treated as sufficieat.ﬂgwever.:z/
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when the notices were returned back te the sender/

employer, the séme was pasted in the notice Board in

presence of Witnesses.As such,the same having been

done according te Rules, ne fault can be found cut
ﬂ?ii&(‘ with the Resposldents.It was further argued by the Ld. ‘
‘ Counsel for the Respondents that once an order is

issued and it is sent eut te the concerned Government

Servant, it must be held te have been communicated teo
Liﬁ;f' ' him,ne matter when he actually received it when the
e, < 1r G F -
vﬁfﬁ}fi_ Applicant did not joim fer suck a long time,havirg

been found guilty,he was remved from service,The appeal
Preferred by the Applicant was dismissed by the

Appell ate Authoritysas the same was preferred beyond the
period of time,Hence,it was prayed by the Respadents
that'there is no greund im this Origimal Application to
interfere in the order of punishment and,therefore,this

Original Applicatien is liable te be dismissed,

e Having heard learned cemmsel for the parties and
having given our anxious theghht te the matter jit is

seen that the Applicant was away frem his duty for a

long period of about five years,Rasine en the medical
certificates produced by the Applicant,ié is also prima
facie proved, that he was under . treatment at Ranchi

due te his mental diserder and, soonafter his recevery,

he reported to dutyswhen it was intimated te him that he has
been terminated from service,The appeal preferred by him;%;
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ought het te have been kejected on the ground of Limitation:
especially when the specific case of the Applicant is that
he was sick and under treatment at Renchi,/It has,kewever,
been admitted by the Respondents in their counter fas also
during coutse of argument)ﬁhat copy of charge-sheet,rotice
to appear before the Inquixiag Officer,order of punishment
etc,were sent to the Applicant through Regd,Fest:which were
un-served :

returned back{However,rc such documents have been filed by
the Respondents shewing that the papers were sent to the

~ Applicant through Regd.PeSt.aewever,the fact remains that
the charge-sheet and other papers:which were sent to the
Applicant were returned with the postal endo rsement*NOT FOUND?
In the case of Union of India and others Vs,Dinanath Shantar
Karekar and others (supra),relied upon by the Applicant,the
Hon'ble Apex Cpurt while dealing with a similar case observed

a8 unders-

g J eees The charge-sheet which was sent to the
Respondent was returned with the Postal endorsement
“not found",This indicates that the charge-sheet was
not tendered te him even by the postal Authorities,A
document sent by registered post cam be treated to
have been served only when it is established that it
was tendered to the addressee,Where the addressee
was mot available even to the postal authorities and
the registered cover was returned to the sender with
the endorsement "not found" it cannet be legally
treated to have been served,The Appellant should have
made further efforts to serve the charge-sheet on the

respondent,Single effort,in the circumstances of the case

cannet be treated as sufficient,That being so,the very
initiatian of the departmental proceedings was bad,It
was exparte even frem the stage of charge-sheet which,
at no stage was served upon the respondent",
By stating so,it was held by the Hon'kle Supreme Court in
the said case that since the Respendents failed to prove

that neither the charge~sheet nor the shew=~Cause not1Cf;l
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were ever served upon the delinquentithe entire proceedings
were vitiated,In the case of Syed Zaheer Hussain Vs ,Union
of India and others (supra),while dealing with the case of
unauthorised absence, it wés ordered that dismissal is too
harsh and, sccordingly,crdered that ends of justice will be
served if we set aside the order of dismissal and order
for withholding of 50% of back wages from the date of
dismissal etc,The other decisions citated by the learned
Counsel for the Applicant needs no examinationsas law on the
susject has been well settled &nd this Bench of the ‘
Tribunal in the case of Balajinath Padhi(supra), after taking
inte Consideration the decisions of Hen'ble Supreme Court,
have already held that since adequate steps have not been
taken te serve the notices/charge-sheet etc.on the delinquent

the order of punishment is vitiated,Here in this instant case ”

also the Respondents have not takenany steps te publish ‘ }
it in any of the news paper makine attempt to brineg the fact w
to thenotice of the Applicant,In this view of the matter,we
have no doubt in fur mind to held that d@ue notice/opportunity
was not given to the Applicant(im the disciplinary case)
before imposition of the order of termination and,as such,

the entire proceedings was vitiatedsbeing vielative of the

principles of nstural justice/Article 14 of the Constitutiam

of India,

8, 1Im viéw of the settled principles of law anéd in view

of the discussiams made above, the order ef punishment of
removal/termination from service dated 19,1,1994 is not
sustainable in the eye of law being vieclative of the
Constitutional mandate/principles of natural justice and théz_
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same is éccerdingly;herehy,quashei and, 25 a conseguence ,

the order passed by the Appellate Authority dated 20/21-
04-1995(rejecting his Appeal) is also herehy quashed;
with a direction to the Respondents to reirstate the
Applicant forthwith*The Respondents gre,hewever,free

to initiate action against the Applicant,if so advised

for the alleged unauthorised absence for long period,

9, : In the result, this oOriginal Application

is allowed,No costs;

e

CE-CHAIRMAN , MEMEER( JUDICIAL)




