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C)iUC..NLPk'LiT10N NO.248 UP 2002 
Cuttáck this the pdy f 	2004 

Har1hra Mishra 	 •.. 	Ap11cnt(s) 

-VERSUS- 

Union f India & Ors, 	•.. 	Resncnt(s) 

FOR INTRUCTIQN3 

?ihether it be referred t repGrters or rt  

whether it loe circulateal to all the Benches cf the 
Central Administrative Triiun1 or nt 7 

KZV ER(JUDIbIAL) 	 VI .CHAIRMAN 



CLiTRAL \DMINISTRATIvE TRIBUNAL  
CUTTACK B.NCH; CUTTACK 

RIGINALAIPLICATION NO.248 OF 2002 
Cutteck this the 444,  Uey of 	2004 

CO RAM: 

THE HON'BLE SHRI B.N. SOM, VICE-CHAIRMAM 
AND 

THE HON'BLE SHI M.R.MOHANTY, MEi4BER(JLDIcIj) 
... 

Shri Hari Hare Mishre, aei aut 61 years, S/a. 
Late Meheswer Mishre, retirel Sr,SuperintenSent ef 
Post Office, at present residing at Gajapati Naer, 
11th lane, PS: B.N.Pur, PO-Berhampur-lO, DistGenjarn 

Appl1cnt 

By the Advocates M/s.5.C.i'ishra 
/.P.Nishra 
T.K.Seheo 
P • K • D S 
!.L.Misra 

-VERSUS- 

Union of Ifldjê represented thruqh its Secretary, 
Department of Pssts, Gøvt. of India, New Deihi-110001 

Chief Pest Master General, Onissa Circle, At/PO-
Bhuaneswer-1, Dist-Khurda 

3 	Pest Master General, Berharnpur Circle, At/PO-Berharnur_1 
Dist-G eflj am 

4. 	Dy.Dlrectot of Accounts (Postal), Orissa, At/PO/Dist- 
Cutt ack-5. 

fteSpoideflts 

By the Advscates 	 Nr.A.K.BOse,S.S.C. 

0 R D E R 

MR.i3.N.SQ,_VlCE-CHAIRM: This Original Application 

)eeen filed layShri Hari Hare Mishna, retired Sr.Su:erinrn 

,f pest Offices being anievei ley the order datec 12.L.:Crl 

¼ Innexure-11) issued iy Respondent N..3 to the effect that 

t 	1tir ;f his pay as made y P.A.O., Calcutta was 

vrr; 	ccrinly an amount of Rs.42,000/- paid in 
h- 

excessL1een recovered from the gratuity ameunt.He is also 

S 

Am 
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ggrieved by tie ordor dated 11.10.2301(Annexurc-15) by 

?rtua of which his representation has been rejected by 

Lhe Respondents by upholding Annexuro-li (as referred to 

above. 

This matter was listed for hearing on 12.5.2004 

and the matter on being called, none appeared on behalf of 

the applicant nor any request mas mad.e on his behalf sec1ir' 

an adjournment. On the previous occasion on 29.3.2003 when 

the matter was called the situation was th s 	-n on 

12.5.2004. This being a year-old Case of 2302 t5r the 

pleadings have been completes-since long, it is not four7  

either desirable or proper for us to allow the matter to 

drag on indefinitely. In this backdrop of the matter, with 

the aid and assistance of Shri A.K.Bose, learned Senior 

Standing Counsel we perused the materials available on record 

and also heard him on the merits of the case. 

TO bring lGo, fore the issue raised in this O.A, the 

salient facts of he case are smerized as follows a 

The applicant, while working as Assistant 

Superintendent of Post Offices (in short ASPOs), Purl in 

the scale of Rs.1640-2660/-) in substantive capacity was 

ordered to work as Post Master, Head Post Office, Puri 

which is a Higher Selection Grade (in short H.S.G.) I 

which post he joined with effect from 16.09.1987 

2 accordance with FR-22-C, his iDay was fixed at  

the scaleOf Pz.2000-3200/-, Whilc officiating as Pose 

- -. 	appointed to Officiate as Dep 

- - 	 2ices(Group3), 2hbeswar (:.20C3 

and he joined that post on 20.12.1987 and continued 

-- ----------1 	- 	 - - 	 - 	-- 

A 
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Post:. Nastcr, Puri H.O. (H.SaG.I) and Continued in that 

poet till he was again promoted on regular basis to th. 

post of Postal Superintendent Services(in short PS) 

(Group-3) and was posted as Deputy Superintendent of 

£Dffices, Mizoram Division with effect from 8.11 

In±tilly, his pay was fixed at the stage of Rs.2000/.. 

effect from 3.11.1983 with Date of Next Increment(jn sho 

D.N.Ia) on 1.6.1989 in this Gr.L.; 

of pay was, bowevcr, amended 01 	:.. - 

applicant to the compeltent authority and Director of icoun 

(Postal), Calcutta, after examining his Case fixed his p 

P.3.., Group-2 cadre at the stage of R.2675/- with D.N.i., 

on 22.6.1989 applying the condition as laid. 

22 	and Provision No.IV and Proviso to FR-21.. r:-- 

a fresh pay slip dated. 29.5.1990 cancelling the earlier 1ay 

slip dated 3.5.1989 was also issued. Accordingly, the appliceril 

had been getting the pay with D.N.I. on 1st of June each ycr 

ll his promotin to Group-A of Indian Postal Service. 

owever, it was in July,2000 when his pension papers and 

orvice records were sent by Res .No .2 to the Deputy Director 

-ostal), Cuttack for calculating his pensionr dUOF 	the 

)plicant was to retire from service with effco frc 3O.1 

after verifying his Service Book 

£ oy in P4SS.Group- Caere at the 

age of R3.675/ on the ground. that the provision of FR-22C 

d undergone Change. Res • No.2 was not convinced with rer 

o the objection raised by the 

Lo Res.No.1 for clarificatici 

uphold, the objection 
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raised by Rcs.4 and advised Res. No. 2 that the pay fixation 

of the applicant hbeen correctly redeterniined in terms of 

the exisuing rules, i.e., F.Rm22 	amended as FR-22(.I)(a)(j) 

But the grievance of the applicant is that his pay having 

been fixed-settled in the year 1987 by the authorities 

cipetent in this regard, the matter was no more open to the 

fleputy Director of counts(Posta1), Cuttack(Res,No.4) t: 

review it after 13 years to his disadvantage by improper 

illegal application of rule, a rule which was introducc 

two years after his pay was fixed according to then 

rules with rcrrd to pay fixation in terms of FR-22.4C 

Prov±so.IV4 

5, 	The Re 	 have contcste the 

application by filing a detailed counter wherein they have 

not disputed the facts of the case. They have made a factual 

submission that the pay of the applicant was fixed in 

JTS(Group-A) cadre basing on the pay fixation made b 

Post Master General, N0E.Ci1e. Pension papers of thc 

applicant were sent to the Deputy Director of Pcounts(p) 

Cuttack for doing the needful keeping in view the date of 

retirement of the applicant on 30.11.2000. The Res. No.4, 

Deputy Director Accounts, Cuttack, pointc 	iLe:n 

irregularities in pay fixation of the appLH:rt 

accordingly sought for clarification from the POSeSter 

General, Berhampur. Inspite of clarifying the matter tc 

the former by the i.M.G., Berhampur that the pay fixaL 

he :licant made by the Director of counts(Postal), 

;as done in accordance with the provision of the 

ules prevailing at that point of time and therefore, there 

as no case for revision, this position was not accepted 
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by Respondent N0.4, who insited on refixation of pay of 

the applicant as per their calculation. Then the matter 

was taken up again by Respondent No • 2 with Respondent No • 4, 

the latter by his letter dated 30.10.2000(Annexure-R/4) 

reiterate(l. 	earlier stand that the pay of the appli- nt 

should be refixed as per the Directorate letter dated 

28.4.1999(Anncxure-R/5). Respondent No.2 had also taken up 

the matter with the Directorate (Res. 1,7o.1), but to no 

effect. In reply, Res. No.1 by a DO  letter from shri NL. 

Maihotra, Asst.Director Gencral(IC) to Shri B.B. Sahoo, 

Deputy Director of ACcounts(POstal), Cuttack advised as fc1c: 

" ... The matter has been examined on the basis 
of information supplied by you and to state that 
the pay of the officer had been wrongly fixed 
by the Director of Accounts (Postal), Calcutta. 
The pay of the officer as indicated in your 
D.O. letter is in consonance with the existing 
rules/orders. Calculation sheet showing the 
details of fixation of pay at different period 
is also attached which may clarify the entire 
position in a better way and remove all the 
doubts" 

In the ciroum-. inccs the Resp3rIdcn Ls h;?VC sbrcitted 

that the pay of the applicant had to be refixed in 

consequence of which payment made in excess to the tune 

of Rs.42,757/- was er(ered to be recovered from the applicant. 

In the counter the Respondents have also argued that the 

applicant was not entitled to get the benefit of pay 

under FR-22 in respect of the officiating arrangement ; 

Postnaster, Puri as he did not hold HSG-I post on r - r 

yis and that his pay was required to be fixed with rcfcrcc. 

pay drawn in the substantive post and not that drawn on 

Her post, which was held on ad hoc basis. pith 

submissions the Respondents have prayed for 

ismissal of 	this O.A., being devoid of merit. 
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We have given our anxious theuhts to the issue 

raised by the applicant in this Oriinal Application. The 

point to be decided is whether the pay of the applicant 

on his promotion to PSS-Group B in 1987 was fixed in terms 

of the rules governing the field at that point of time. It 

has been pleaded iy the applicant that his pay was fixi in 

PSS Group B in 1987 in terms of the provision of FR 22(c)-

Previs.-4 and FR 22. It is the case of the applicant that 

-03 
 the Respendent while forwarding his representation to the 

Merner(Personnel), Postal Services Board under Annexure-14 

had supported the contention of the applicant by stating 

that "the C.P.M.G., North East Circle accepted the pay 

fixation made by P1J, Calcutta and isSUed a fresh pay slip 

dated 29.5.190 cancelling the earlier pay slip dated 

8.5.1989, which may be seen as Annexure-5 to the representa-

tion. In the Said letter they had also ppinted out that 

they had been repeatedly pointing out to the Deputy Director 

of Acceunts(P.stal), Cuttack that the pay of the applicant 

had been fixed in acccrdarce with the rules preva1ent. at 

that point of time, Respondent No.3 had also taken up this 

matter directly with the PA -I vide DO letter dated 3.11.2000 

stating that "this office is of the •pini.n that since the 

CaSe of Shri Nishra relates I..19E9 when the 

enef it of proviso IV of rR 22-C and proviso to FR 22 was 

available P?, Calcutta has fixed pay as per extant rules. 

The modified FR 22 came into effect from 30.8.198. Hence 

it is presumed that D.O.r. letter dated 28.4.1939 is 

perhaps applicable to such casEs of fixation effective on 

or after 30.8.19." However, in resply to this letter, 
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sst.jir:ctL Tnerl (IC) vide his letter dated 1.12.2001 

(nnexure-R/6) stated that the pay of the officer as indicated 

in the DO letter of Dy.Directer of 	counts (P) is in consonan 

with the existing rules/orders". From the a)eve discussion it 

is clear that both Res. Nos. 1 and 4 are bent upon in applying 

the amended rule which came into being from 30.8.1989 in the 

case of the applicant notwithstanding the fact that the pay 

fixation of the applicant was made prior t. 30.6.1989. But the 

law is well settled that the effect of amended rules has only 

prospective effect and therefore, all, cases arising before the 

amendment of the rule are to be governed by the old/unamended 

rule and not by the new rule. This law has been laid down by 

their L.rdships of the Hon'ble Supreme Court in Civil Appeal 

Nos.2954-55 and 1956-57 of 1980 in the case of Y.V.Ran!aya & 

Ors. v. State of A.P.(reported in AIR 1983 SC 852). In the 

circumstances, the case of pay fixation of the applicant, who 

was promoted to P55 Group-B on regular basis with effect from 

8. 11. 19E will be governed by the previsions of FR-22-C, 

Previso-IV, as it existed at that point of time. The amended 

rule, i.e., FR-22(I) (a) (1) having come into force with effect 

from 30.8.1989 cannot be applied to the case of the applicant, 

which was settled earlier. It is also interesting to note that 

Res.1N..1, while c1ifying the position with rerd to fixation 

of pay of the applicant to ftes.No.4(innexure-R/6) had indicated 

that "the pay of the officer as indicated in your DO letter 

is in consonan 	 existing ru!des".  From this, 
tmphasis supplied) 

it is clear that Ms.o.1 was upholding the action of Res.N..4, 

i.e., wrong application of FR22(I) (i) (i) in case of pay 

i;<ation of the applicant. But the fact remains that the 

past cses axe to be governed by the rules prevalent at that 
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eint o f tirre. in the circumstances, any discretien to 

apply the previsien of F-22(I) (a) (1) to the case of 

pay fixatien arising bef.re  30.6.1989 weuld be ultra vires 

of the law of the lnd. 

Further, we weuld also like to recall our decii 

in the case of Chndramani Rout, Sr.Superintendent of Pest 

Cffices(Ret.) v. Unjen of India & Ors. (in Q.A.No.205/9E 

disposed of by this Tri1unal on 25.8.2000) 	rir t1is 

Tribunal had in extenso discussed in Para - 7 f the j udqret 

the implication on the appiicatieri.f the provisions of 

FR-22-C and F-22(I) (a) (i) and Sserved that 'the distinctiCn 

between the previous FR-22-C and FFt-22(I) (a) (1) is that 

in FR-22-C the word 'regularly' was net there and the 

stand taken that the 	applicant was net entitled 

to hiher pay fixation because he was not appeinted 

to HSG-I on regular sasis is net valid since at that time 

F-22-C was in force which did net envisage re!ular appoint-

rnent to the hjher post'. The Triunal,ultimately hell 

that the applicant in that Q.A. was entitled to refixatia'n 

f pay in PSS Group-B in térnis of Flt-22-C besides helding 

further that no recovery should be made from the retiral 

benefits of the applicant. 

while dealinq with the secend aspect of the matter, 

we would like to Say that as the action of !tespendent 

i.4 in ref ixinqj the pay of the applicant (as discussed 

uevo) is ab initie void, the order 	f recovery f 

t.42,775/- from his D.C..G. is also bad in law. It has 
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already been held by the Courts in a catena of cases 

like S,Radh v. Union of India (0.A.No,348/1994 - decided 

on 30.9.1994), Vital Dagdoo Mrathe v. The General Manaaer, 

Central Railway (ATR1989(2) CAT 65 (New Bombay Bench), 

K.N.Remarnoorthy v. Director General, Ministry of Defence, 

1991(1) ATJ 459LMadras  Bench) and Satyananda V. riion of 

India, 1989(4)SLJ CAT 272 that recovery of puerpayment 

due to fixation of pay cannot be ordered after long period. 
.f case- laws 

Our citation4would remain incomplete if we do not refer 

to the decision of the Apex Court in the case of Sahib Ram 

v. State of Haryana and ors., (Civil Appeal N0.6868 of 

1994 decided on 19.9.1994) wherein the Court held that the  

benefit of higher ay scale cannot be denied to an official 

if he was paid his salary in the higher scale not on 

account of any misrepresentation made by him, but because 

of the error committed by the employer. Thus the settled 

point of law is that no recovery on ground of overpayment 

due to wrong fix-ation of pay can be ordered after long 

period. 

Having regard to what has been discussed above, 

and having applied the law decided in the case of Y.V. 

Rangaiah case(supra) we have no hesitation to quash the 

impugned order dated 12.1 .2001 (Arinexure-il) and' the •ther 

dated 11.10.2001(Anrlexure-15) being not in conformity 

with the law. We order accordingly. Resultantly, we also 

uphold fixation of pay of the applic ant by the Director 

of Accounts (Postal), Calcutta with effect from 8.11.1988, 

which was admittedly made in terms of the Proviso-IV of 

F-22 	onP u u h.P thot thcri w 	no 	S 	 for 
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jlicati.fl Lprovisjon of FR-22(I)(a)(j) at all in this 

case. We also, therefore, direct that if any amount has 

been recovered from the gratuity of the applicant already 

the same should be refunded to him with interest payable 

at the rate of 9% per annn with effect from the date 

the gratuity amount after deduction was paid to the 

applicant till the compliance of this order, as inc±o,:t 

above. We also accoingly order that the pension of the 

applicant be rec alcu late ci in consonance with the direction 

as indicated and revised pension (along with arrears) 

be paid to him within a period of 120 days from the date 

of receipt of this ortaer, 

In the result, the O.A. succeeds. No costs. 

TCIALI 	 VI E -CHAIRMAJ 
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