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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH: CUTTACK

CRIGINAL APPLICATION NO,.248 OF 2002
_———-.—._._.________.__-—__—_—-_—_.—

Cuttack this the $ee day of §1~ﬁ7 2004

CORAM:

THE HON'BLE SHRI B,N, SOM, VICE-CHAIRMAN
AND
THE HON'BLE SHRI M.R,MOHANTY, MEMBER (JUDICIAL)

Shri Hari Hara Mishra, aged about 61 years, S/e,
Late Maheswar Mishra, retired Sr,Superintendent ef
Pest Office, at presemnt residing at Gajapati Nagar,
lith lane, PS: B.N.Pur, PO-Berhampur-10, Dist-Gamjam

PG Applicant

By the Advecates M/s.S.C.Mishra
A.P.Mishra
T oKoSih..
P.K.Das
M.K.Misra

~-VERSUS=-
1. Unien of India represented thrsugh its Secretary,
Department eof Pests, Gevt, ef India, New Delhi-110001

2. Chief Pest Master General, Orissa Circle, At/PO-
Bhub aneswar-1, Dist-Khurda

3. Pest Master General, Berhampur Circle, At/PO-Berhampur=-1

Dist-Ganjam .
4. Dy.Directer ef Acceunts (Pestal), Orissa, At/PO/Dist-
By the Advecates Mr.A.K.Bese,S.S.C.
@ R DBE-R

MR.B.N.SOM, VICE~-CHAIRMAN: This Original Applicatien has

peen filed by Shri Hari Hara Mishra, retired Sr,Super intenden
of Pest Offices being ‘aggrieved by the oréder dated 12.1.2001
(Annexure-11) issued by Respendent Ne.3 te the effect that
the fixatien of his pay as mase by P,A.0., Calcutta was
4wrong'aai accerdingly an ameunt ef Rs.42,000/- paid in

h 5 .v,.,.
excess / be=n recevered frem the gratuity ameunt.He is also
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aggrieved by the order dated 11.10.2001(Annexure-15) by
virtue of which his representation has been rejected by |
the Respondents by wpholding Annexure-11 (as referred to
above) «
2. This matter was listed for hearing on 12.5.2004

and the matter on being called, none appeared on behalf of

the applicant nor any request mas made on his behalf seeking

an adjournment, On the previcus occasion on 29,8.2003 when

the matter was called the situation was the same as on

12,5.2004. This being a year-old case of 2002 where the
pleadings have been completedsince long, it is not found
either desirable or proper for us to allow the matter to
drag on indefinitely. In this backdrop of the matter, with
the aid and assistance of Shri A.K.Bose, learned Senior
Standing Counsel we perused the materials available on record
and also heard him on the merits of the case,

5 To bring to fore the issue raised in this 0.A., the
salient facts Oof the case are summerized as follows g

4, The applicant, while working as Assistangé
Superintendent of Post Offices (in short ASPOs), Puri in

the scale of Rs.1640-2660/-) in substantive capacity was
ordered to work as Post Master, Head Post Office, Puri,

which is a Higher selection Grade (in short H.S.G.) I, post
in which post he joined with effect from 16.09.1987 and

in accordance with FR-22-C, his pay was fixed at Rs.2525/-

in the scale of 5,2000-3200/-. While officiating as Post
Master, Puri H.O., he was appointed to officiate as Deputy
Superintendent of Post Offices(Group-B), Bhubagrmeswar (/:.2000-
3500/=) and he joined that post on 20,12.,1987 and contiqued

to work in that post upto 24.5.1988. He was reverted 9% .
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Post Master, Puri H.O. (H.S.G.-I) and continued in that |

post till he was again promoted on regular basis to the

post of Postal Superintendent Services(in short PSS)

(Group~B) and was posted as Deputy Superintendent of Post
Offices, Mizoram Division with effect from 8.11.I§88.
Initially, his pay was fixed at the stage of R.2600/- with |
effect from 8,11.1988 with Date of Next Increment(in short
D.N,I.) on 1.6.1989 in this Group-B post., The said fixation
of pay was, however, amended on a representation made by the
applicant to the competent authority and Director of Accountg
(Postal), Calcutta, after examining his case fixed his pay in
P.S.6., Group=3 cadre at the stage of R542675/= with D.N.I.
on 22.,6.,1989 applying the condition as laid down under F.R.

22-C and Provision No,IV and Proviso to FR-22, Consequently,

a fresh pay slip dated 29.5,1990 cancelling the earlier pay
slip dated 8.5.1982 was also issued. Accordingly, .the applicant
had been getting the pay with D.N.I. on lst of June each year ‘
till his promotien to Group-A of Indian Postal Service.
However, it was in July,zooobwhen his pension papers and
service records were sent by Res.No.Z to the Deputy ﬁirector
(Postal), Cuttack for calculating his pensionary dues as the
applicant was to retire from service with effect from 30.11 .20
the said . = authority, after verifying his Service Book
oObjected to fixation of pay in P.S.S.Group-B cadre at the

stage of Rs.R675/~ on the ground that the provision of FR-22-C
had undergone change. Res. No.2 was not convinced with regard
to the objection raised by the Dy.DDirector(BAcetsl),Cuttack
(RseNo.4) and referred the matter to Res.No.l for clarificatior

Res,No,1, after examining the matter upheld the objection
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raised by Res.4 and advised Res, No. 2 that the pay fixation
of the gpplicant haﬂgbeen correctly redetermined in terms of
the existing rules, i.c., F.R.22-C amended as FR-22{I)(a)(i).
But the grievance of the applicant is that his pay having
been fixed-settled in the year 1987 by the authorities
competent in this regard, the matter was no more open to the
Deﬁuty Director of Accounts(Postal), Cuttack(Res.No.4) to

review it after 13 years to his disadvantage by improper and

illegal application of rule, a rule which was introduced

two years after his pay was fixed according to then existing
rules with regard to pay fixation in terms of FR-22-C,
ProvigsosIV,

54 The Respondents-Bepartment have contested the
application by filing a detailed counter wherein they have
not disputed the facts of the case. They have made a factual
submission that the pay of the applicant was fixed in
JTS(Group-A) cadre basing on the pay fixation made by the
Post Master General, N.E.Circle. Pension papers of the
applicant were sent to the Deputy Director of Accounts(p)
Cuttack for doing the needful keeping in view the date of
retirement of the agpplicant on 30,11.2000, The Res. No.4,
Deputy Director Accounts, Cuttack, pointed out certain
irreqularities in pay fixation of the gpplicant and
accordingly sought for clarification from the Postmaster
General, Berhampur. Inspite of clarifying the matter to

the former by the P.M.G., Berhampur that the pay fixation

of the applicant made by the Director of Accounts(Postal),
Calcutta was done in accordance with the provision of the
fules prevailing at that point of time and therefore, the;e

was no case for revision, this position was not accepted
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by Respondent No.4, who insited on refixation of pay of
the applicant as per their calculation., Then the matter
was taken up again by Respondent No,2 with Respondent No,4,
the latter by his letter dated 30.10.2000(Annexure-r/4)
reiterated Bi® carlier stand that the pay of the applicant
should be refixed as per the Directorate letter dated
2844.1999 (Annexure-R/5) « Respondent No.2 had also taken up
the matter with the Directorate (Res. No.l), but to no
effect. In reply, Res. No,1 by a DO letter from Shri M.L.
Malhotra, Asst.Director General(IC) to Shri B.B. Sahoo,
Deputy Director of Accounts(POstal), Cuttack advised as follows

" «eoThe matter has been examined on the basis

of information supplied by you and to state that

the pay of the officer had been wrongly fixed

by the Director of Accounts (Postal), Calcutta.

The pay of the officer as indicated in your

D,O. letter is in consonance with the existing

rules/orders. Calculation sheet showing the

details of fixation of pay at different period

is also attached which may clarify the entire

position in a better way and remove all the

dOUth"o

In the circumstances the Respondents have submitted
that the pay of the applicant had to be refixed in
conseguence of which payment made in excess to the tune
Of PBs.42,757/- was ordered to be recovered from the applicant,
In the counter the Respondents have also argued that the
applicant was not entitled to get the benefit of pay fixation
under FR-22-C in respect of the officiating arrangement as
Postmaster, Puri as he did not hold HSG-I post on regular

basis and that his pay was required to be fixed with reference

to pay drawn in the substantive post and not that drawn on

the higher post, which was held on ad hoc basis. With
these submissions the Respondents have prayed for

dismissal of this O.A., being devoid of merit,

L
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We have given eur anxieus theughts te the issue
raised by the applicant in this Original Applicatien. The
peint te be decided is whether the may ef the applicant
en his premetien te PSS-Greup B in 1987 was fixeéd in terms
of the rules governing the field at that peint ef time. It
has been pleadeé by the applicant that his pay was fixed in
PSS Greup B in 1987 in terms of the previsien ef FR 22(c)-
Previse-4 and FR 22, It is the case of the applicant that
the Responienf%% while ferwarding his representatien te the
Member (Persennel), Pestal Services Beard under Annexure-14
had supperted the cententien ef the applicant by stating
that "the C.P.M,G., Nerth East Circle accepted the pay
fixatien made by PAO, Calcutta and issued a fresh pay slip
dated 29,5,1990 cancelling the earlier pay slip dated
8.5.1989, which may be seen as Annexure-5 te the representa-
tien., In the saié letter they haﬂ alse ppinted out that
they had keen repeatedly peinting eut te the Deputy Directer
of Acceunts(Pestal), Cuttack that the pay ef the applicant
ha8 been fixed in accerdance with the rules prevalent. at
that peint ef time. Respendent Ne.3 had alse taken up this
matter directly with the PA -I vide DO letter dated 3.11,2000
stating that "this effice is of the epinienm that since the
case of Shri Mishra relates prieor te 30,8,1989 when the
benefit of previse IV ef ER 22-C and previse te FR 22 was
availaple PAO, Calcutta has fixed pay as per extant rules.
The medified FR 22 came inte effect frem 36.8.1989. Hence
it is presumed that D.0.?., letter dated 28.4,1989 is
perhaps applicable te such cases of fixatien effective en

or after 3@.8.1985." Hewever, in resply te this letter,

o
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Asst.Directer General (IC) vide his letter dated 1.12.2800

(Annexure-R/6) stated that the pay of the efficer as indicated

in the DO letter of Dy.Directer ef Acceunts(P) is "in censenancs

"with the existing rules/erders"”, Frem the abeve discussien it

is clear that beth Res., Nes. 1 and 4 are-hent upen in applying
the amended rule which came inte being frem 30.8.1989 in the
case ef the applicant netwithstanding the fact that the pay
fixatien ef the applicant was made prier te 36.8,1989, But the

law is well Settled that the effect of amended rules has enly

- prespective effect and therefere, all cases arising befere the

amendment eof the rule are te be governed by the eld/unamended
rule and net by the new rule, This law has been laid dewn by
their Lerdships ef the Hen'ble Supreme Ceurt in Civil Appe al
Noé.é954-55 and 1956-57 of 1988 in the cése ef Y.V.Rangaya &
Ors. v. State of A.P.(reperted in AIR 1983 SC 852). In the
circthtances. the case of pay fixatioﬁ ef the applicant, whe
Was premeted te PSS Greup-B en regular basis with effect frem
8.11,1988 will ke governeﬁ by the previsiens ef FR-22-C,
Previse-IV, as it existed at that peint ef time. The amended
rule, i.e., PR-22(I)(a) (i) having ceme inte ferce with effect
frem 30.8,1989 cannet ke applied te the caée ef the applicant,
which was settled earlier, It is alse interesting te nete that
Res.Ne.1, while clarifyine the pesitien with regard te fixatien
of pay of the applicant te Res.Ne.4(Annexure-R/6) had indicated
that "the pay of the efficer as indicated in yeur DO letter

is in censenance with the existing rules/erders", Frem this,

(emphasis supplied)
it is clear that Res.Ne,1 was uphelding the actien ef Res, No.4,

i.e., wreng applicatien of FR-22(I) (a) (i) in case ef pay
fixatien ef the agpplicant. But the fact remains that the

past cases are te be governed by the rules prevalent at that

&

4
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peint ¢f time. In the circumstances, any discretien te

| - apply the previsien eof FR-22(I)(a) (i) te the case of ’
pay fixatien arising befere 3¢.8.1989 weuld be ultra vires
ef the law ef the land.

Further, we weuld alse like te recall sur decisien
in the case of Chandramani Reut, Sr.Superintendent ef Pest
Offices(Retd.) v. Unien ef India & Ors. (in 0.A.Ne.205/98 -
dispesed ef by this Tribunal en 25.8.2000) wherein this
Tribunal haéd in extense discussed in Para - 7 of the judgment:
the implicatien en the applicatienfef the previsiens ef
FR-22<C snd FR-22(I) (a) (i) and eBserved that "the distinctien
between the previsus FR-22-C and FR-22(I)(a) (i) is that
in FR-22-C the werd 'regularly' was net there and the
stand taken that the applicant was net ‘entitled
te higher pay fixatien because he was net appeinted
te HSG-I en regular basis is net valid since at that time
FR-22-C was in ferce which did net envisage regular appeint-
ment te the higher pest", The Tribunal,ultimately held
that the applicant in that O.A. was entitled te refixatien
ef pay in PSS Greup-B in terms ef FR-22-C besides helding
further that ne recevery sheuld be made frem the retiral

benefits of the applicant.

While dealing with the secend aspect ef the matter,
we w;uli like t® say that as the actien ef Respendent
L Ne.4 in refixing the pay ef the applicant (as discussed
abeve) is ab initie veid, the erder of recevery of |

Rse42,775/= frem his D.C.R.G. is alse bad in law. It has

£
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already been held by the Courts in a catena of cases
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~like S.Radh v. Union of India (0.A,N0.348/1994 - decided
on 30.9.1994), Vital Dagdoo Marathe v. The General Manager,
Central Rallway (ATR'1989(2) CAT 65 (New qubay Bench),
K.N.Ramamoorthy v. Director General, Ministry of Defence,
1991(1) ATJ 459(Madras Bench) and Satyananda V. Union of
India, 1989(4)SLJ CAT 272 that recovery of pwerpayment

due to fixation of pay cannot be ordered after long period.

ef case laws

Our citation%ﬁould remain incomplete if we do not refer

to the decision of the Apex Court in the case of Sahib Ram
v. State of Haryana and ors., (Civil Appeal No0.68638 of
1994 decided on 19.9.1994) wherein the Court held that the
benefit of higher pay scale cannot be denied to an official
if he was paidAhis salary in the higher scale not on
account of any misrepresentation made by him, but because
of the error committed by the employer. Thus the settled
point of law is that no recovery on ground of overpayment
due to wrdng fixation of pay can be ordered after long
period, ‘

Having regard to what has been discussed abovg,

and having applied the law decided in the case of Y.V.
Rangaiah case(supra) we have no hesitation to quash the
impugned order dated 12.1.2001 (Annexure-11) andrghe ether
dated 11.10.2001(Annexure-15) being not in confomity

with the law., We order accordingly. Resultantly, we also
uphold fixation of pay of the applicant by the Director

of Accounts (Postal), Calcutta with effect from 8.11.1988,
which was admittedly made in terms of the Proviso-IV of

FR-22-C and also hold that there was no . Scepe . for

‘<
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apprisatioR /porovision of FR-22(I)(a) (1) at all in this
case. We also, therefore, direct that if any.amount has
been recovered from the gratuity of the applicant already
the same should be refunded to him with interest payable
at the rate of 9% per annum ﬁith effect from the date

the gratuity amount after deduction was paid to the
applicant till the compliance of thi$ order, as indicated
above, We also accordingly order that the pension of the
applicant be recalculated in consonance with the direction
as indicated and revised pension (along with arrears)

be paid to him within a period of 120 days from the date

of receipt of this order,

In the result, the 0.A. succeeds. No costs.,

'(.&—U—\&/‘e’tirf”

VICE -CHATRMAN




