CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH3$CUTTACK

ORIGINAL APPLICATION NO., 23 OF
Quttack this the (2f, day of July/2003

Kanda @ Adikanda Swain cee Appl icant(s)
- VERSUS,,
Unien ef India & Others e Respendent(s)

FOR INSTRUCTIONS

1. Whether it be referred to reperters or not ?\/%
2, Whether it be circulated te all the Benchas eof the
Central Administrative Tribunal er not ? N o
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH3CUTTACK

CRIGINAL APPLICATION NOe QF
Quttack this the (GH day of July/2003

CORAMS
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THE HON'ELE MR. MoR. MOHANTY, MEMBER (JUDICIAL)

Kanda @ Adikanda Swain, aged abeut 47 yrs.,
Sen ef Dhulamani @ Dhula Swain
Vill.Ramchandrapur, PO-Sargada Makanandapur
PS.Dharmasala, Via-Jenapur, Dist-Jaj pur

ece Appl icant
By the Advecates M/s ,Amiav Das
P OKQNaYak
-VERSUS.

1. Unien of India represented threugh
its Secretary, Ministry eof Railways,
Gevt, of India, New Delhi

2. Divisienal Railwg,Manager (P)
Seuth Eastern Railway, Khwurda,
At/PO/Dist- Burda

. Senier Divisienal Personnel Off icer,
Seuth Eastern Railway, At/PO/Dist-Kwmréa

esee Respondents

By the Advecates Mt R.C.Rath,
S€anding Ceunsel (Rlyss
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MR .MJR .MOHANTY, MEMBER(JUDICIAL)3$ Applicant stated te be
the sen ef Dhulia @ Dhulamani Swain. Said Dhulia @ Dhulamani

was working as a Railway Gangman under the Senier Sectieh

Eng ineer, P«W.Is, Jajpur. On being medically decategorised,

said Dhulia had te apply fer veluntary retirement., Accerdingly

he was allewed voluntary retirement w.e.f, 01.04.1997,

Af ter the said retirement, the Applicant aéplied (en 18.11.97)

for previding him an employment on compassionate greund,
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Respendent Neo,3, in his letter dated 10.4.2001, directed
for preduction of certain documentsfer examining the prayer
of previding an empleyment en cempassionate greund. Pursuant
te the said letter of the Railways, the father of the
Applicant submitted all the documents/testimenials. It is
the case of the Applicant that when ne actien was taken en
the request in questien, he made a representation to
Respondents 2 and 3 on 13,9,2001. Thereafter, the Respendent
No,3, on 4,10.2001, sent a letter te the Headmaster ef
Ramchandrapur Primary Scheel (under Dharmasala Bleck) fer
verif icatien of the Scheel registgr and the Transfer Certi-
ficate furnished by the Applicant. Ultimately, (under
Amnexure-6 dated 24,11,2001) the request of the Applicant
for previding him an empleyment (on cempassionate greund)
having been rejected, he has filed this Original Application
under Section 19 of the Administrative Tribunals Act, 1985
seeking a direction te the Railways/Respondents for preoviding
an empleyment,
2. Railways/Respendents have filed a counter stating
therein that as the educatienal qualificatien of the
Candidate was less than the minimum required educatienal
qualification (of Class.VIII pass), the case of the
Applicant was not processed further and, subsequently, as
per the instruction of the Railway Beard, a letter was
addressed to the ex-railway empleyee (on 10,4.2001)
inferming him that the pame of his son (fer whem an
empleyment is seught for) having net been mentioned, he
sheuld submit an affidavit in suppert of his family

compos itien (with relationship) disclosing therein date
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of birth of each of the family members. The ex-empleyees
(Dhulia) submitted an applicatien en 10,5.2001, requesting
for providing an empleoyment in faveur of the Applicant and,
on the basis of the said application, the matteér was enquired
into by the personal Inspecter. It is the case of the
Respondents that, on enquiry, it was revealed that the
Applicant is not the son of the ex-empleyee and that he
frandulently availed the privileges frem the Railways and ;
that the claimants failed te preduce any deed of declaratien ‘
to the effect that the Applicant te be the sen of Dhulia, ‘
Further it has been mentioned in the counter that with the \
available materials, the matter was placed before the 1
authorities for approval and that it was epined by the
competent authority that in absence of any material te shey
that the Applicant to be the son of Dhulia and that since
Dhmlia (ex-empleyee) was medically decategorised at the
age of 57 years and subsequently asked for veluntary retirement
the grievance of the Applicant deveoid of ne merit, It was
further alleged by the Respondents that since the ex-employee
had taken veoluntary retirement, after medical decategorisation;
instead of eptin: centinuance in other pest, the case does
not deserve to be one of indigent condition for previding
employment assistance., It was emphatically submitted that
the present applicant_ - is not the son of ex-railway
empleyee, but he is the son of one Kilamani Swain, the
elder brother of the ex-employee., In the said premises, the
Respondents eppeosed the prayer for providing empleyment to

the Applicant on compassionate greunds,

3. In the above premises, Mr.Amitav Das, learned ;L

o)
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ceunsel appearing for the Applicant, and Mr.R.C.Rath,
learned Standing Counsel appearing for the Respendents/
Railways, were heard and the records were perused.

4. Mr.Das, learned counsel appearing for the
Applicant, has vehemently submitted, during the course of
argument, that the enquiry (which was undertaken by the
Respondents, as disclesed in the counter) was made behing
the back of the Applicant/his father; the ex-empleyee.

Had there been any eppertunity given, during such enquiry,
the Applicant would have been in a pesition to place all
materials/evidences/records te shew that he is the sen of
the ex-employee, Dhulia. As such, no credence can be
attached te such an enquiry report; which was drawn behind
the back of the Applicant. FPurther, it was urged by him
that the discrepancy pointed out in the Veter List/Scheel
Leaving Certif icate with regard to age, is net a pertinent
thing to deny the status. Further, it was urged that new
pleas have been taken in the ceounter; which is not sustainable
in the eye of law,

By Mr.Rath, learned Standing Ceunsel appearing for
the Respondents/Railways argued that (a) as, during enquiry,
it has revealed that the Applicant is not the son of the
ex-employee; (b) as the railway empleyee seught fer
voluntary retirement, instead of asking fer centimuance in
employment in order to meet the finmancial hardship, (¢)

as more deserving persons are waiting for appointment en
campass ionate ground, (d) and since the Applicant has not
appreached this Tribunal with clean hands; his case has

rightly been turned down by the Respondents and that,

therefore, this Original Applicatien being devoid of any
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merit, is liable te be dismissed.
6. I have carefully considersd the rival submissions
of both sides and taken note of the citations amd circulars
produced before me at the time of hearing., In Circular Ne.P/
R/EA/Poly dated 12.9,1995; the Chief Personnel Off icer of
S.E.Rly. at Garden Reach, Kelkata has clarified that "if the
employee has less than three years of service before
superannuatien (i.e,, be is past the age of 55 years) at the
time the decision is taken, the personal approval of the
General Manager to be obtained before the offer of appointment
on compassionate ground is made"®, which goes to show that
there are no prohibitien for providing compassionate
employment to a family member of an empleyee retiring after
55 yrs. That apart, it is crystal clear from the Scheel
Leaving Certificate, Veter list and the affidavit syerm in
by the ex.employee and the Applicant himself that the
Applicant is the son of Dhuli Swain. As such, the D.R.M.
aught ot te have shown much credence on the facts as
ascertained on enquiry by the Imspector, without any basis/
documentary proof; because law is well settled that men may
lie but document will not, That apart, the report of the
Inspector was one-sided (not being drawn after noticing
the Applicant) and bad being an oeutceme of the violatien
of the principles of natural justice. Since due to the
discrepancies in the matter of sonship of the Applicant
the case of the applicant was rejected by the D.R.M. instead
of sending it to the General Manager for consideration,
in view of the discussions made above, the Divisisnal

Rew EBast Ceast Railway)
Railway Manager(P), (S.E.Railway, /Xwrda Road is directed :L

©
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to immediately re-precess the matter and send the same

te the appropriate authority (i.e., General Manager of

Railways) for consideration of the grievances of the

Applicant for providing him an empleyment en cempassionate

ground, The entire exercise sheuld be completed within a

period of 120 days from the date of receipt of a cepy of

this order,

7. In the result, therefore, this O.A. is allowed.

-

No costs,

( M.R [ ]
MEMBER (JUDICIAL)

KNM,



