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IN TI 1I CEN'NAL Ai)MlN1STRI\TIVE,T1113ljt"J 

CUTTACK BEN CII: CU1VFACK 

0.A.NoS.l12LL157J0 1159 and2 of 2004 

Cuttack, this the I-7'IJ--- day of Jawuaiy, 2009 
CL1 

C 0 RAM: 
THE HON'BLE MR.JUSTICE K.TI-IANKAPPAN, MEMBER (J) 

A N D 
THE HON'BLE MR. C.R.MOHAPATRA, MEMBER (A) 

() 	.N± L 11rJ.J IJO J1P1± 
Surendni Kuniar Oatra, S/ o. Sri F3anst(Ihai Palm aged about 38 
years, presently working as Inspector of Central Excise and

Custonis, 0/0 the Commissioner, Central Excise and Customs, 
Bhuban cswar 11 Commissionerate, C.R.Building, Raj aswa Vihar, 

BhubanesWar -751 007. 
Asis Kumar Panda, S/o. Sri S'arat , Chandra Panda, aged about 

36 years, presently working as Inspector of Central Excise and 

Customs, 0/0 the ComiiissiOflCr, Central Excise and Customs, 

BhubanesWai-I Commisioflerate, C.R. Building, Raj aswa Vihar, 

J3Ilul)aneswar-751. 007. 
labinarayaU Mahapalr, J o. Sri iuidyanttt h Maliapal ia gcd 

about 36 years preseitY worklng , ast lnspector of Ccntr Exse 

and 	Customs, 0/0 tic. 	I II  t1iis;iOi1Ct, 1cidu il lXcisc and 

Customs, BhubaneSWar-II CommiSSiOrt 
ete,, C.Buicling, 

Rajasv a Vihar, 13hubarleSWat-75 1 007. 
SubhendU Mohany, Sb. Sri Prarnod Kumar Mohanty aged 
about 36 years, presently working as Inspector of Central Excise 
and Customs, 0/0 the Commissioner, Central •Excise and 

Customs, BhubanesWar-I Comm issionerate, 	.R.BuiIding, 

i- nlnlmneswar-75i 007. 
is\ka V 11 	U 	 - 1)1)ants 

Aho('ft !' 	ApplicantS 	M/ s. A.k.Mishra, J.SengU)ta, ................................................... 

o.ic.I'ancla, G.Sinha , A.Mishru. 

-Versus- 

Union 	of 	1n'lit 	rc1)lCSefltcd 	I brough 	the 	Secretary 	to 

et 	of 	Rc cnw' 	Ministry 	of 
Go ci amen t 	ot 	I intia, 	Departmn 
Fiinin c, Non Ii I 3lo k, New Dcliii- 110 001. 

Cntra1 	Eccisc 	& 	Customs, 
2. 	1 he 	Chief 	CommisSioner, 

/O1le, central Revenue Building, BhubflflW,. 
1FhU)aW'sW 

ufjj 

I)isl. KbOLda
b PiN -731 007. 

F 	cisc & Customs, I l 	il )aflC SW1t -1 
.. 	 11w 	Ofl iiUtSSi( )IiCI , 	CCiitVti 

Central 	
~'
Cvenue 	t3uitding, 	l3huba1jes\'ar, 

CoulniissloiwI ate, 
Lburda, PiN (i 007. 

Central Excise & Customs, lthubancsWaill 
j I 	Nt 	( 	1 111 i1I1I1011, 

('on 111 i ss in 1-1 ci it e. 	Central 	Revenue 	Building, 	I Thu brnesWar, 

fist. Nhut 1a, PIN -751 007. 

V - 	--.... .................... .. 

V 	

. 	 ,,'.. 	 I, 	 - 	 .. 	 - 	•1' 



The Assistant CouIuiisSiOnei (P&V). Central EX se 

Bhuba1CSWlr CornInissione1lte, Central Revenue l3uilding. 

BhubaneSwar, Dii. Khurda, PIN-751 007. 

Shri ChanasilYam Mallick, aged about 4() years, presently 

working as 	
uperintefl dent, Central Excise and Customs, 

San 	alpur- I Division 	a , Dist. Smbalpur. 

7 	Shri Ku mar I tharosa Nandan, aged about 36 years presently 
working as Superintendent, Central Excise and Customs, 

lalunga- I Pìnge, iourlcda, Dist. sundergirh. 

Sri Alsiiiiiidia Kumar Set Iii, aged about 37 	ars, presently 

working as Superintendent, Central Excise & Customs, 

Customs House, Paradip, Dist. JagatsinghpUl'. 
Sri Prafulla Kumar Behera, aged about 35 years, presently 
working as Superintendent, Central Excise & Customs, Jajpur 

Range, Jajpur Road, Dist. Jajpur. 

........................Respondents Advocate for Respondents: Mr. U.B.Mohapatra, sSC; 
Mi Ashok Das (Res No 9) 
Mi S B Jena, ASC (Res Nos 1 to 5) 

U f' No 41 of 2001 
Suresh Chandra Praiar, aged about. 39 years, Sb Uwarika 
Nath l'rnharj, At -NaranpU r, P. 0._PatapUr, P.S.- Kakal pur, 
Dist. - Pun, presently working as inspector of Central Excise & 
Customs, Commissionerate-h Rajaswa Vihar, i3hubaneSWal 

Dist Kliurda. Applicant 

Advocate(s) for the Applicant- M/s. P.Jcna, S.,Jcna, S.Das 
Versa s 

Union of India represented t hrou gli its Secret mv, Mi iiistry of 
Finance, Department of Revenue, North Block, New Dcliii. 

l Board of Excise & Customs, North Block, New 
Chairman, Centra  

I) eih i. 
Chief ConlnhiSSioflCl' 

of Central Excise and Customs, 

NhubaI1e5\ ;u Zone, lnjas\va Viliar, I 1i t i1 	le5\vul', DisLkhUr(1 

Commis;W11, 
CustoniS & Central Excise, I itlsineSW1t -I 

ComrnisSiolieratc, Rajaswa Vihar, lthubfflw 	r Swa, Dist_KilUrda. 

Rcspon(lellts 

Advocate fnr the leSI)Ofl(lCfltS - Mr. U.T3.Mohapatra. 

r- llONLM1R.M01PAA 
	

I3ER(A) 

'i'hcre arc altogether five Applicants in these OAs. All of 

them WCt( 
working as Inspector of Central Excise & Customs in the 

	- 



Coimitissiot 	l itt(' ;iI lu I t(( l at. I 3liii hancswar. NV ciflux of (UIIC, all of 

diem haVC been pioiiiot.ed and l)CClIfle the SUpCrint('ndCnl. of Cciii ral 

Excise and Custoiiis. They have commonly prayc(l to (Ii-tash (lie order 

under Annexure-A/ 1 dated 17.03.2004(11-1 OA No.1 127/2004), direct 

the Respondent-Department to promote them from (he date their 

uiiioi.s were prot iot ('(I to the post of Superintendent, Central Excise 

aiidCustoms i.e. w.e.f. 23.09.2002 and 27.08.2004 and grant them 

all coflseqU('tItial Servic(' atI(l finmciaI benefits retrospectively. Since 

(oinrnon questiOn of facts and law are involved in these OAs, though 

have Iieud I ha' lkliltt,crs separately, this common O1(ler is passed 

i' nh will govern all these cases. 

2. 	 lii ,ut, shell, the contention of the Applicants in all these 

cases 	is 	that vide 	order 	dated 	05.06.2002, 	5.4 	existing 	posts 	of 

Inspector of Central Excise and Customs were up-graded under 

restructurillg 	of 	the 	cadre 	strength 	of the 	Bhubanesar 	1 	& 	II 

Commissioflerate. 	Time 	and 	again 	various 	courts 	including 	the 

lIon'b[e Apex Court have held that principles of reservation are not 

applicable while filling up of the up-graded posts in any department. 

There was no short fall in the representations of SC, ST and OBC in 

the 	posts 	of ln;pee1ois .54 	p05l5 	of lnsl)('ctol' 	WCI'C 	U1)-gl'a(lcd afl(l 

he 	 pIoees ought to have been given the bcnchlts 

ii p-giad t iou. 	3 	in violation of the well propouiid'd law that there 

\uu1d be no rest rv tioli in up-gradat ion, the Respondents 2 & 3 have 

)tornot ('(I sonic 	1 the reserved candidates who are admittedly junior 

to the Applicants while filling up of the said 54 up-graded 	
posts 

up- 
thereby 	depriving 	the 	applicants 	to 	get 	the 	benefit 	of such 



a. 

S 

giaclation. By doing SO, RCS1)Ofl(lefltS 2 and 3 virtually af)plied the 

principles of proinol ion although it is trite law that up-gradation is not 

I)lomotiofl. Furl her sluul of the Applicants are that 	some of their 

juniors, who were promoted earlier, belong to Scheduled Castes and 

Scheduled Tribes. As they have already availed the 

concession / reliixal Ofl, they are  not Cli lit led to claim / get further 

1 OOCCSSIOH of reservation in promotion or while filling up of the posts 

yoiisc(iieii I to U j)-gra(lation. in order toor1 i iy this stand tli at they are 

nII lcd to gel 1111,01er cOUcCSSR)I1, lIic have relied on the decision 

hi I hal r ibid li n h of thLs Tribunal in the case of B C K Raju and 

A;iot her v Chief Conirnissioner of Central Excise;  And bra Pra(lesh zone 

and others (O.A. 251/03 disposed of on 31.07.2003). The next 

conteli tion of the Applicants is that: as per the Rules 1 5% & 7.50/',) 

posts! vacalicics arc reserved for SC! ST community candidates. But in 

the instmi I case, by application of the principles of reservation while 

filling up of the 54 up-graded pots, there has been excess of the 

percentage of reservation so far as SC/ST eniployees are concerned. 

By the wrong application of the reservation principles, Respondents ( 

I o () who aie jealous to the Applicants, have superseded and 

Injii uHii ted by App aiilr ave been rejected by the 

Respoiidc its, with mt clue application of mind. 

3. 	'H-ic l-S1)on(tcn l.s by tiling count ci have st rongly 01)1)05(51  

the concliiioflS raised by the Applicants. They have averred- that it is 

iiicorrect to state that there has been U p-gradation of 54 posts of 

Inspector on restriict uring of cadre. it has been contefl(led that in fact 

5a new posts of Superintendent were sanctioned! created (hue to the 



111mald 	l evi ~i iol l 	'1 	ii 	(I Ipt I 	(I 	lilI t c1 ldcII1, 

I 	I Oti ' 	'1 	1 	I )ai1'SWitl 	, II (uti lIlt 	$1O!leIat (' \t( l( 	Id mist t 

let Icr F.No.A-60() Ii / 23/ 2002Ad.l1 (B) dated 26.06.2002. lii the letter 

tH dci reference it 	directed to lill-til) all the p0 	(i.e. 55 + two 

allt ant i61)ated) by holding of l)PC front amongst I lie feeder 

rade einpoVeeS. Alter sanction of new posts, the strength of the 

I 	itl CII lent iii t ot.h the commissionerateS was fixed at 164. As 

1, as cr tI e instructionS of DOP&T OM dated 02.07.1997 

(Ai 1UCXU ie-R/ 4) direct ilig follow UI) post based roster' in the matter of 

ptOtflOtiOfl, out of 162 post.s of Superintendent 24 uid 12 were to be 

tilled by SC and ST employees. Accordingly, 1)PC was held in which 54 

nalil('s W('i(' I leaSc(I for pi,otuotion to the grade of Superintendent and 

one mime ton Id mint be relclSC(l as it was in scaicti cover tinic to 

pcndcncy of vigilance case. These 1)oSt 	u s of Sperintendent have been 

lii led U P by promol ion as against the Vacafl('iCS Cr('at cd Ofl 

cstructuring O r ilic cadre. Names appealil ig at SL Nos. -19 to 51 of the 

on-der of poiliolion dated 23.00.2002 beloiig to FCSCI vcd ('(Imuliullity 

	

I'. He 	liae (iUIv been proinoted 	mnsI the vacancies 

tailing undet 	 quotas actoiditig to rest Vati(m rosI('r iii lorce. 

'l'lie Respniidcfl s have further clanficd at painIgnill 15 of iheir 

counter that tlìe quota fixed for SC and Evr eatcgon itS against 164 

posts is as per rule, xvIi 1(11 provides as U ader: 

In fact the total sanctioned strength in 

I he grade of Superintcndelit of I littliiesWU-

I arid l3hubailesWarll Coininissioncrates 

having common (,adre, is 164. As per post 

l)asc(l roster register niaintaintd in terms of 

I )OIi"s o.M. No. 360 12 / 2 / 96-Ist I. (Pes.) dI. 

02.07. 1 097 the quota fixed for SC and ST 



-. i 

cal egries 	:ui;t 	16 I 	po:;l 

ipciiitC11(1' isas follows: 

Schedu led Cstc:2 -1 

Sciiedu lcd ril)(' :12  

As 	per abstract. k)F I hC recruitment year 

2002-2003 sllortfa1l/('x(css of SC/Si 01,11C(,rS 

in the grade of Superintendent is as under: 

Sc sT 

(A) Quota fixed 24 12 

(13) Adtuaily working 23 12 

(C) Balance 1 (SiiOrthdi) N IL 

	

In 	terms of DOVF's 0 M dated 
11 07 2002, SC and ST Qfficcis promoted on 
merit as follows have been shown/adjusted 

	

against 	
points and not 

against (B) above. 

Merit Points 

SC :2 

SI :5 

	

lb us, 	I he 	lleg it ton 	of, 	he 	applicant 

S(lJi5l 111(111 ol 	Ust('F points is 

baseless..." 

The 	
p'spondentS further cmitend t iiit I hC order ot 

I Ion'ble CA'l', Hydcrabad Bench in O.A. 25 /03 is not applicable to 

	

this caSe as the instruction5 	
tniucd in 1)oV1 OFfice Memorandum 

letter dated ii .07.2002 are.  scrupUlOU51Y 
followed. The said 0.M. does 

not prohibit the SC & s'i' candidates to get further C()11CCSSI0fl in the 

rflnttCi of pron\at ion iu case they have availed1 the same carlici. 

itliiV. the 1spuiide1t5 pray for dismiSsal of this ()A. 



II Ic 	})lIY ii ItS 	I) 	Ii lii.ig 	I ('jOil Id(I 	liavc 	I ('I ('I It((E 	IIIc  

1 

I md 1 a dv taLc I Ii) I he O.A. and ljavc si rc;scd the ponI that, there 

a eta reel interpret at ion of DoVI' O.M. dated ii .01.2002 gIven by 

ie LcmpoiiClCntS While allowing concession to the SC & ST employees 

Who 	re ju iiiors I (I I lie Applicants. 

6. 	Respondents have filed their reply to the rejoinder and 

have sI uch to their stand by pointing out as under: 

"The reservation policy/principle would 

apply to 611 up the post s. So, the order of the 

I lon'blc Supi eine Coui t in case of' Union of 
India vs V.K.Sirohota (Civil Appeal No. 3622 
of 1995 with 9149 of 1995), Union of india & 
Others vs. All India Non SC/ S'I' Employees 
Assn. & another (Civil Appeal No. 1481 of 
I °))G \vil Ii 553() & 5831 of l ()9$) :lIid All India 

Non 	SC! S'l' Employees AssIl(l\aikVUY)(COflt 

Pat (Civil) 304/1999 in civil appeal No. 

1 481 / 19901, may not I e 1 9)1 i cal )lc to this 

('aS'. 

Lc road Counsel appearifl3 for resp("ctiVe j,arties have 

reiterated their st ud taken in their pleadings and we feel no need of 

recording those arguments, especially after recording their stand 

taken in the pleadings. However, after hearing them at length, we have 

1)('ruSC(I the mat erinis placed on record. 

We  are of the considered o1)ifliofl that there was no up- 

gra(lat ion of the exist in g posts. Rather there was creation of new posts 

of Superintend&'flt in both the Cornmissioflerlt0'5 as a result of 

rest rod urilig at lie cadre as per the (leCision of 11)0' 1 oar(l. This being 

III ' 	it i H loll. 	.' 	of I lie AppIL Ints that I hci c should be no 

apjllica Ii) a! 	la' pHI nipl.' at I 051(1 / I L:I vat loll is 1101 51151 niniibl(' ill 

vj'v; of ha ra I it decisiOn at lii C I loll 'ble Apex Co irt winch "as not 



I 	I 	I Ia' l,eai'iied Conns.l (or the Apl)Iic iii 	(lUrlll 

rP,1Amci ii of Ii is case. In view of the Settled law, the principles of 

I cSeFVt ion would apply to I he new posts at higher leVel created dUe to 

Ii c rest ru ci tiring of I he cadre. 

The next contention by relying On the decision of the 

I lyderabad liench of this Tribunal (supra) of the Learned Counsel for 

he Appii(aiII S is I liiI 
SC & ST employees appointc(l / 1)lOWOt.Cd on 

coiiceSSiOfl due to be jag resenJed community should not be once agn 

allowed the said bei ciii s in the mat ter of promotion. !or taking a V1CW 

oti 	this aspect of the matter it. is ne('ssarV In ed i-act the 

1:yer/iSsu')I.:1'd ;""I htldiflS rcit'hed l) 	(l Ilic' I lVCislbid llcncli 
('S itl  

the liii;' il. 'tic' ieicv;iflt portion of he order is e':tracicd herein 

below: 

PRAY El -: 

"a) 	Direct the Rcspoadeflt.S 11cicill to adjust such 

of 	those SC / STs who have availed the benefit of 
reservation while being promoted/ appointed by direct 
recruitment to the feeder cadres to the posi of Inspector of 

Central Excise and who are occupying the U iireSCrVC(l 

slots in the cadre of Inspectors of Central Excise inl.o the 

slot s act u ally meant for theni and ('Vefl by 

I)) 	Consequently direct, the Rcspondclll s herein 
to promote the. Applicant here in as inspectors of Central 
Excise to the said unreserVe(l posts of inspectors of 
Cent nil Excise with all conseqUent H benefits and 

attei 1 (1 I nt benefits; 
1101(1 the act iOu of t he Respol (Iuul s herein in 

piotriotng siicl'i SC/S'l' c-lul(lidltes who hi\(' availed the 

I ,('iiiIjt or irserval 0)11 II) liii ueserV('d slot S V Ii il(' (leIiying 

protont 10115 
to the Applicants to the sii(l slots as had 

illce,'l 	u'hitiai'v, 	discl iuiiitulto1y, 	iiiIiOiliil 	illogict 

umliji lfy II) ()Iti('(' till' Ill lOt i.lu ii &Itcd 	1 I 0 / :)0'2 and 

\ ul 	1 i' ol At't jules 1 '1 	16 ;iia I ',),1 	ni I lit' 	' tiist it ut loll of 

iuil 



Oii 	I sis ol 	lie nu teiRils 	is I Vaiioi I sj (Ig(--IflldC - 

Ia\\S l)Ia(e(l l)('lOi c it, the I lydcralsl(I l3eiicli of the 'ltil)UfluiI ('21111(' to 

li(' hllO\Tiii 	!in(Iiiiis: 

16. We therefore find sufficient strength in the 
Applicants' cac hal these SC/SI cafl(Ii(ISICS have 
already availed the bench t of reservation in one form or 
the other and as such they cannot take their place against 

11w \a(an(i('s 11i('ant. [or unleSefl/('(l cafldi(lalCS and -is 

suc l i  ii icy have 10 be con sdcred and accommodated only 
the n seived vacancies, which arc meant for them 

will 	lie si u lated perc.'n age. The Office Memorandum 

dal 

	

	I I 1 .7.2002 is nothing but a clarification to the 

'arl r 0 lice Memorandum dated 2.7. 1007 dealing with 

(a' ididl1('S who nfl' [)iOiflOt ('d Ofi their own 

H 	'ar;igraph 2 of (he said Oice Mullmrlllduin states 

I 	I I icie is Un reserved Vacalicy nn(l ii I I icre is such an 

SC/ S'l candidate who is within the zone of consideration 

he 	aii not he (leflie(l promotion 011 th(' ground that the 

said 1)fl51 is not rescrVe(l alal that he has to be trcatc(l as 
general candidate. Such a cmdidate can be 

iI((ui11 ii u(lil ('(1 ifl the U I1I5(' rved points. 

17. 	It appears that the respondent no.1 has some 

how misinterpreted and wrongly apphed the directives as 
coni ainedi by the Office MemorandUfli dated 2.7. 1997 to 

the eflct that every SC/ST candidates whether he is 
promoted on his own merit or against unreserved points 

is against the very object afl(l purpose of issuance of the 

Office Memorandum. By doing so and by misinterpreting 
the said Office Memorandum no distinction is drawn by 
he respOfl(ients among the SC! STs between I hose who 

I) a\ 	I us' fl prom ol ('(I on tiwir OWfl uteri I at 1(1 iii OSC who  

ha. 	been piomole(l due to availitig I lie benefit of 

resrval ion. Thus, several SC/ST candidates who have 
.1 the benctil ot reservation in tl' way or the other 

and ire within the normal zone of co1lsi(leratio1 have 

I )('e i wrongly accofli modal (SI alI(l promoted against the 

mm 	rei'(l posts thereb 	denyi tig I he unreserved 

cand i(lat es like the applicants their slots. This has 
ic tilted tlmt all the SC/l candidates have been 

act u 	d;t cd ayii il I lit'escived posts leaving the 

ptniits flUiiil br Ileni tinhlled (inc to non- 

availa)ility of SC/ST candidates. 
1 8. The OM dated 2.7. 1097 Ii as bCen rather 

ii clod I a time 	t - 5j tut id its 111(1 In ye giVel) effect. 

ili 	HI S('/l ( -a1didtcs, \VliLtll(F 1 010t'd in his own 

tittIti 	(ii 	promoted tltie 	I U l)('il(lil 	ut 	i i'seival ion arc 

Ic i d 	gi tin I Un 'set VC( I pollils is i i iii sI 'iii e ye rv 

d 'ci antI [)U1O5(' of the iSSIUIUOC of this memorandum 
an I in tiller cont enip( to the base OM dated 2.7. 1997 



I ('( I 	IS 	I (01 	ci ic(' Io I I ic 	I (1gM i'iil ol I ie I loll ,hie  

Supicim,  Cutiul Ili R.K.$AI U IARWAL '. $TA'I'E OF 
IUNJA1 . As a result, of the said callous misiiil euprctaliou , 
sevt'rnl SC/ ST candidates who have availed the benefit of 
reservation have been accominodat ('(1 atitl prornotc (I 

agauiìst I lie U flreSerVe(l points denying U IlfeS('rVe(1 slots 
for the general candidates. This action of the respondents 

is ('I Oil rary to the very coui cept arid oI)JcCl of the office 

niciiio dated 2.7.1997 read with the clarilicatory rflCfliO 

dat LII 	1 1 ,i.0) 	afl(l 	tli(' 	t()llflWIlg 	1 l(ii)iie1llS 	whit Ii 

to d u' i\ 	hsi ii uI uoi I I t't wccui tf' 	('/ 	ls 	f 10 ai C 

appou I cd niul promoted oil Ilicir own niiit and SC/S'l's 

who have availed the henetit of reixal ion:- 
B1R SINGI I AND Oil 1EFS V. UNONI OF 

NDIA AND OTHERS dated 30.7.2002 - held that it 

has to be ('XanhiilCd \Vliclll('i (ho SC/SI t'auididites 

sl;iiidai'ds has received (ho bouic!it oF tesorvation in 

lower grade posts held by them resulting in their 

i( C ( 1€ i ated proniot i( n 
SIBRAM ADAK v. UNON OF INDiA AND 

OTIIERS (Kolkatta CAT Bench) dated 3 1. 1 .200 1 - 

held that once a SC/SF ean(lidale availed 
accclerate(.l promotion in their reServ('(l category he 

can not change the line and ask for prorriotiorml 

avenue as a general category candidate; 
RAM SINGI I v UNOIN OF IDNIA AND 

()Tl INS (Patna CA'!' Bench) dated 4.8.1999- held 

IrnI 	a SC/ ST ca IHli(lflte Who has availed 

relaxation / conceSSiOnS has to 1 )C adjusted again st. 

jesorved vacancy only despit (' securing high 

posit ion in the select list on his own merit. 

Cou 	u'ary to the a! mve judgments of this Tribunal, 

10 St/SI' cindidaies who have availed of,  the benefit of 

res oI- \ at ci /conoessioIlS 	lie lower cadi os at the tim'1 e i 

apj'ai I I me nI were prornot ed against the nfl iesen;ed slots. 

19. 

 

The l'esl)oII(leuils arC ('(r(liIigIy (lirCeted to 

put the 15 olhcials as pir the list ti,inislied by the 

ie5 iuuideii Is Cull iis<'l 	liui ii 	lit' ii iii tsti ved slots to the 

lestu vod slols. In 	liii' vactilcies so arising in the 

urns i Y'(l slots, the iospouideiits arc hirtlier directed to 

pic 11 t (' the applicau its hciei Ii fiS I nSpcct 01 5 oF Central 

la so to lie said tiuiiesI'iVed pusls of lnsl)OcIOIs 	I 

Cci it I Lxcise with all con soquen t ial I )c nd its. II te SC/ SI' 

('IIHiI fat' 	who 	ait' 	wtuuiglv 	Iiohliiig 	iI 	posts 	{ 

In 	it t ors of Central Excise agaiui st nil reserved VacancieS 

irlay 1 lowever not to be reveitecl a their are several SC! ST 
$ left ii n tilled due to non-availability of eligible SC! ST 

'd idiit os. 'I'his ('xeicise shun Id be coin pleted by the 
fC5 )Ol ide ii I s within one nwnth from the date of this 

olCier. 
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4 	 111milicki IIIc  

ii iom'is uiidci \ 	euir-1 is undr: 

"H this connection it is to inform I hat the order 

di .3 I .7.2003 of 1 Ion 'ble CAT, IIyderabad Bench passed in 
()A No. 251 of 2003 is to 1)0 iiiiplementcd with respect to 

petitioners only and it cannot be iiTipICIilefltC(l as a 
general policy since it has already 1)eefl clarified 

accordit igly by Bonn I c iilici lii idcr similar ('ircunistances. 
I lence, the said order dated 31 .7.2003 may not be 

jill Pl 	i(' U tc(l Ifl your (SISO unless a11(1 Until Ministry's 

lfl ti Il( I lOn/dlr( (lion IS r( C ( V( d to irnpk mt iii I 	ame 'it 

this end." 

It). 	Tb l'nl 	the order the I ly(lerabad Bench of the Tribunal 

jut ('l'})i ci e(1 I lie ii si ru ci ionS iSSUO(l by the I )'p1rt1m'U t of 1 crsonnel & 

Ii ;uiuuiIil 	lpPli(aI)le 	to 	all 	I lie 	CiiinhiSSi0lU'l 	It's 	iii 	I In' 

1 )partnieiit. As suit ii tins decision of the I lvderabad I ctich can safely 

im .  p1 t'su iiit'd to hi' 	lie j1l(IIIl('li I iii reuii uiialaiig it 	p1)'1e to all the 

('ommi ssioi ict'ntcs ii nless it is set aside \vh i('ll is not I lie case of the 

lespor dents. 	In 'iev' of the above, the letter uiidei Annexure-A/ I 

dated 	1 7 ()3.2OP I 	is hen'hv quusla'd wit Ii 	direct ion 	to the 

'';puident S to Itillow the principles decided by the Flvderabad Bench 

hr 	ilot" 'Sai(l (a54 ' SO Hr as t lie Applicants arc col icrrnecl. This view 

'' 	by irking on the decision of the I Ion'blr Apex Court, in 

fllaisrrij Krislian Bhatt and Another v State of Jammu 

and Kashviir and Others, (2008) 2 SCC (L(%S) 783. 

I I . 

 

The last contention of the Applicants is that there was no 

plopcl.  appl j('lt ion of t be prmciplc UI reservation tliei'ebv exceeding the 

number of quota Hr SC/ $T caididates than the percentage providI 

for t hem. Accoi Ii iig to the Applicants during 200200 1 the total cadre 



I ol So p 	ki dini was 1(1/. Oti 23.09.2002 	5 	dclitiojnI 

on istruyiu tug was made avadable makiiip, the lokul cadr(-

sti-ength of Superintendent as 162. As against 162 vacancies 

according to rosier 24 posts are reserved for SC&ST but physically 

there has been 26 SC&ST in position. S/Shri P.C.Das and A.C.Jena 

both belonging to SC community were promoted on their own merit. 

I icIiC(' two more SC canolidat CS 5/ Shri K.1 3.Nauidan and A.K.Sethi 

were promoted on 31 . 1 2.2002 and 23.09.2002. On 1 8.00.2002 27 

trw posts illcludilw, Iwo posts meant Jor ducci kccru itfllcill (export) 

\VCle 	mrl(I(' 	aVOihl)It' 	uiiikin 	I hr 	total 	cadre 	si rrtldth 	ol 

Illel cud 	1()]. Shij RC.i)as and Siuii A.C.,Iruua considered as 

occupying SC jmiiits of I he roster by trans k'uriuig tlwun ftoun UR points 

at id hence two more UP candidates \Vere promoted. in view of the 

above, according to the Applicants their was no need to keep Shri 

and A.C1rna both bclongmg to Sc in U P pointS and 

ccl useqnen Iv there was no need to promote 8/ Shri K. I L Nandan and 

I at lu I 'lcngiulg to SC w.e. 1. 23.09.2002 vide order dated 

31.12.2002 SIt pri Se(hing the Applicants \Vl1() 0t senior to them. Alter 

hearing I he parties and going through the record, we 1111(1 some lorce 

on the aI)ovc contentions and therefore, the Respondents are hereby 

(11I4'(tCd t()(xauuunu('/ue ixainine wluetlirrtlmcie Iuaslwrii iuulyex(('5SOt 

I (SCrVed ('auididates (SC&ST) as on  the (late 5/Sluri N.h .Natudai mid 

i\.N.Sethi belonging to Sc community were given promotion and if it is 

found that the Puonuol ion of S/Shri Nandari and Sethi WOS in CCCSS of 

tile quota proidi'd in the Niules and though they aue junior to the 

Applirants Intl 	iritotel hv virtue of being urseuved (allolidate, then 

F: 	 . 



hC 	S1)Ofl(h' 	lOUld 
I ihe Stel) to ant( (lt( the (fI(' of )I OI11Ot10L1 

'4 	of t h Applicants wh h effect, from the (late they were given promotion 

hut in I hat ('Veflt 
the Apphicatits shall not bC entitled to any h)acl< 

- 	 wages except I'ixati011 
ot their PY nolionahlY. The entirt' 

('xcrcIC shall 

be comp1ettd by the Respondents within a period of 60(six) days 

from the (late of recelPt or COPY of this order. 

1 1.. 	
With the aforesaid obseation and directions these OAs 

st aI(h (hisf )OS('(l of. tl() ('Ost S. 

\ c\)'' 
(J US' lCh N. 'H IANNAIPAN) 

(iU))1C1AL) 


