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HON'Pi F Mr ilISfJ('E L1FIANKAPPAN MEMHhR(J) 
H(T)N'BLE Mr. CRMOHAPAi'iA, MEMBII'R(A) 

Sri Niru.pama Mohapatra, aged about 53 years, D/o. Late Trinath 
Mohapatra, At/PO-Puri, Di. -Pun, now working as Office Superintendent, 
Grade-IT, in the Office of Sr. Divisional Personnel Officer, At-Kliurda 
Road ])ivision, DisL-Khurda. 

Applicant (In O.A.No. 921/04) 
Sri Narayan Chandra Patasani, aged about 51 years, 510. 

Krupasindhu Patasani, AtIPO-Ciihatipur, DisL-K.hurda now working as 
Office Superintendent, Grade-li, in the Personnel Department, At-Khurda 
Road Division, Dist,-K.h.urda. 

Applicant. (in O.A.No. 922104) 
Sri Brajabilmri Nayak, aged about 51 years, Sb. Late Gunanidhi 

Nayak, at Qtrs. No. 0/49-A,, Accounts Colony, Jathi, Dist, Khurda, now 
working as Head Clerk, Office of Sr. Divisional Personnel Officer, East 
Coast Railway, Khurda Road Division, Jatni, Dist-K.hurda, 

......Applicant In O.A.No. 32105) 
Sri, Jagannath Mohapatra, aged about 47 years, 5/0. Late Snidhar 

M ohapatra, At/PO-Kudiari, Jatiii, Dist - K Ii urda, now working as H cad 
Clerk, Office of Sr. Divisional Persoma.el Officer, East Coast Railway, 
Kh.urda Road Division, Jatni, Dist.-Khurda. 

Applicant (In O.A.No. 331)5) 
Sri Suresh Cliandra Hota, aged about 54 years, S/a, Late Puma 

Chandra Hota, At(PO-Kudiari, latin, Dist. Khurda, now working as Head 
Clerk, Office of Sr. Divisional Personnel Officer, East Coast. Railway, 
Khurda Road Division, Jatni, Dist.-Khurda 

...AppIicant (in O.A.No. 34/05) 

Advocate(s) for the Applicants- M/s.JM .Pattnaik, P.KNayak. A.P.Misra, 
RKRout,D.P.Mohant.y, 
R K Pattuaik, S Mi'hra 



VERSUS 

1 Union of India represented through the General Manager, East Coast 
Railway, At/PC)- Chandrasekharpur, B huhaneswar, l)ist- Khurda,, 

2, The Divisional Railway Manager, East Coast Railway, Khurda Road. 
Division, At!P()-Jatiii, Dist-Khurda, 
The Senior Divisional Personnel Officer, ECo.Rly., Khurda Road 
Division, At/PO-Jatni, Dist. Khurda. 
Suit. Kabita Das, Office Superintendent, in the office of the Senior 
Divisional Personnel Officer, Khurda Road Divison, At/PO-Jatni, Dist.-
Khurda. 
Sri . Souvik Saha working as Officer Superintendent in the Officer of the 
Divisional Personnel Officer, E.Co.Railway, Khurda Road Division, 
AtIPO-Jatni,Di.st. Khurda. 

Respondents (In O.A.Nos. 921&922/04) 
Union of India represented through the General Manager, East Coast 
Railway, At-Rail Vihar, PD- Chandrasekharpur. B hubaneswar,Dist-
Khurda. 
The Chaii.man, Railway Board, Government of India. Rail B hawaii, 

New Delhi,. 
3 The Chief Personnel Officer, East Coast Railway, Rail Vthar, .AttPO-

Chandrasekharpur, B hub aneswar, i)ist. Khurda 
Divisional Railway Manager, East Coast Railway, Khurda Road 
Division, At/PO-J atni, Dist. -Khurda. 
The Divisional Railway Manager(Pcrsomiel), iast Coast Railway, 
Khurda Road Division, At/PO-Jatni, Dist .-Khurda 

6 Sri Ananta Charan NavaL now working as Head Clerk in the Office of 
Area Manager, E.Co.Railway, At/PO-Taicher, Dist.-Angul under 
control of Senior Divisonai Personnel Officer, East Coast. Railway, 
Khurda, 
Sri Ashok Kumar Behera, working as Head Clerk in the Office of Sr. 
Divisional Personnel Officer, E.Co.Railway, Khurda Road Division, 
AtIPO-Jatni, [)ist. -Khurda. 
Sri Prasant Kumar Sethy, working as Head Clerk in the Office of Sr. 

Divisional Personnel Officer, B .Co. Railway, Khurda Road Division., 
At/PC)-Jatni, Dist.-Khurda 

Respondents (In O.A.Nos..32-34/05) 

Advocates for the Respondents - Mr. C).N .Ghosh Un O.A.Nos. 921&922/04) 
Mr. Ashok Mohanty (Si.. Counsel) & 
Mt. TRath. (In O.A.Nos. 32-34 of 2005) 



OIER 

MR. JUSTICE K..THAN KAPPA ME MBFR(J):- 

Since the questions involved in these 0. As. are one and 

the same so also the grounds urged, the matter having been heard 

together are disposed of by a common crder. 

2. 	Applicants in 0.A..Nos, 921 & 922 of 2,004 are now 

working as Office Superintendent Gr.H whereas applicants in 

0.A.Nos. 32, 33 and 34 of 2005 are working as Head clerks in the 

East. Coast Railways, .Khurda Road Division. Applicants in Q.A.. 921 

and 922 of 2004 have challenged promotion given to Respondent 

Nos. 4 and 5 to the Grade of 0.5.4 and the applicants in 0 A.Nos. 

3:2 to 34 of 2.005 have challenged promotion given, to Respondent 

Nos. 63 and 8 to the grade of 0.5.-il. it is the common case of the 

applicants that as per the seniority in the grade of Head Clerks and 

the Office Superintendents (Jr. 11 published in the years 1972 and 

2001, respectively, i.e. on dated 29.07.1972; 01.05.1994 and 

1.1.2001, the applicants are seniors to the Private Respondents. 

Further, it is the case of the applicants- that as per Railway Board 

Circular No [thE 177/2003 dated 09 102003 restructunng of 

certain Group-C. and D cadres has been published. .11 is stated that as 

per clarification dated 01.11 .2003 issued by the Railway Board 



white implementing the restructuring of the (31'roup-C and F) posts, 

policy of reservation cannot be applied to various categories 

incJudiug that of Oflice Superintendent, (]r -i or Ii. Accordiiig to the 

applicants, ui iniplem.eiitation of cadre re$ructurui.g, normal 

promotion rule should be applied rn the matter of giving promotion 

to all categones without applying the policy of reservation to the 

candidates belonging to reserved categories, like Scheduled Castes 

and Scheduled Tnbes It is also common case of the applicants that 

as per the judgment of Pun jab & Haryana High Court, appticat.lon of 

reservation, while implementing the cadre restructunng, cannot be 

applied, although the above iudgrnent of the Punjab & Haryana High 

Court is questioned before the Hon'hle Apex Court in Civil Appeal 

Nos. 6934-694 of 005. It is the tiirt.her case of the applicants that 

semority is a. CIVil right and it cannot be curtailed by the Department 

by issuing any circular on the pretext of implenientation of cadre 

restructuring policy in the Railways. Even if, any cadre resttucturing 

has to be implemented, the semorit.y of the applicants cannot be 

ignored on the pretext of post-based roster as per the Railway Estt 

Circular SI, No 1.5/97 dated 2209 1997 

3. 	While adrn.itt.ing 0. A No. 92 1/04 this Tn hunai issued 

an interim order to the effect that pending final decision, the orders 

of promotion shall be subject to result of the ().A". ()11 recelvmg 



'otice in (1A.Nos. 921 and 922 of2004 and other (I)As., reply 

statements/Counters have been flied by the RepondentRailways 

taking the stand that the 0 As. are misonceived and. this Tribunal 

should not mterftre with the Proillotion orders passed in favour of 

the Pnvate Respondents it is further stated that following the 

Raihvay Boards letter dated 09. iO.2003, regarding restructuring ol. 

Group-C and 1) cadres, several clarifications were issued by the 

Railway Board to the General Managers and Chief Penoniiel 

Officers for implementation of the cadre restructuring policy in 

accordance with the above letter of the Railway Board dated 

09.102003, Amiexure-R!i, circular dated 23.01 2004 has been 

issued in implementation of the restructuring policy adopted by the 

Govt. of India. Further, it is stated in the cotrnter that in the advent of 

cadre restructuring scheme, ininisterial cadre in Personnel and 

Administrative department of Khurda Road Division of East Coast 

Railways has been formulated and the mode of filling up of all the 

cadres in pursuance of cadre restructuring has been clarified by the 

Railway Board. Further it is stated in the counter as, under: 

"normal vacancies existing on 0 1 11 .2003 
except [).R.Q, and those arising on that date from this 
cadre restructuring including chamlresuitant vacancies, 
should be filed in the following sequence:- 

i) 	From panels approved on or betre 0 1 11.2003 
and current on that date 



ii 	And the ba[ance in the ITtRIinCT indicated in the 
above pam. 
iii 	All vacancies arising from 02.11.2003., will be 
filled by normal seLection procedure. 

The copy of Radway Board's Esti. Sri, No. 0S104 
is aniexed as Amiexure-R./ .1 to tius counter. 

The following is the assessment of vacancies in 
the cadre of OSs, of Personnel Branch in KUR Divn, 

Si. Category 	Scale of pay Sanctd. Sanctd Act Vacancy Total 
110. (Rs.) as on as 011 upon no. of 

31.10.03 01.1I.03 poststo 
be filled 

1. C1LO.S. 7450-11500/- 04 07 04 03 03 
2 ()"t')-1 000-1 fl0(- 11 14 11 0+01 07 

(lien holder) 

3. ().S.-11 500-9000/- 21 28 21 07 14 

It is, therefire, evident that 07 nos. of 
posts in the cadre of 0.5,-i were supposed to be tilled-
up in the frllowi ng break,- up: - 

i) 	Sanctioned Cadre 	 . 	I I 
ii.) 	Revised Cadre 	 14 

Addi. Post available due to restructuring 	: 	03 
Resultant/Chain Vacancies 	 03 

Existing vacancies 	 : 	01 
(Lien Holder) 

Total No. of posts to be filled (iii±iv±v) : 07" 

The further case set up in the counter by the Respondents is as 

under: 

'the latest instniction as regards mumnum years 
of service/residenc period m each grade & provision 
of reservation has been darified & circulated vide Estt, 
)r1 No 20/87 & 15/97 (vide &irneure-A/IS to the 



eAv 
(lA.) respectively. The copy of the said Estt, Sri. No. 
2130/87 is annexed herewith as.Annexure-R/2. it has 
been clarified that for select.i(in!suitahiiity/Trade Test, 
the eligible employees may be considered before 
completion of stipulated 2 years of service including 
ad-hoc, if any, but they are to be promoted only on 
completion of 2 yrs. Period. 

it is humbly submitted that vide Estt. SrI.No. 
135/97, it has been clarified that for the cadre below 14 
posts, the 'L" shape roster has to be followed for 
implementation and tuilher promotion. As indicated in 
Para- 11 of the explanatory norms i.e. principles for 
making and operating post based roster, in case of small 
cadres (upto 14 posts), all the posts shall be earmarked 
on the same pattern as in the Anine,c-1I1. Initial 
promotion against these posts shall be by the category 
for which the post is earmarked Replacement of 
incumbents of posts shall be by rotation ;is shown 
horizontally against the cadre strength applicable. 
While operating the relevant roster, care will have to be 
taken to ensure that on no occasion, the percentage of 
reserved category candidates exceed 50%. if such a 
situation occurs at any time, the relevant reserved point 
occurring as a result of rotation will be skipped and 
carried forward to next U.R. point. 

As such, it is a very well settled and clear 

concept that - 

For selectionisuitabilityrCrade Test, the 
eligible employees can he considered before completion 
of stipulated 2 yrs. of service including ad-hoc, if any, 
but they are to be promoted only on, completion of 2 
yrs. period. 

The categories with cadre strength upto 14 
posts can adjust reserved community candidates more 
than the prescribed i.e. 15% SC & 7-1/2% ST. But, in 
no case the percentage of reserved category should 
exceed 500,10 of the total. cadre strength. The norms of 
tilling up of posts in categories with cadre strength upto 
14 posts is guided by Annex-ill of Estt. Si. No. 1135197 

'I  



i.e. the posts will be fiied as per the conununity-wise 
distribution in rotation basis as per the communities 
earmarked in the roster. 

in view of the friregoing paras, it has been 
mentioned that 07 nos, of posts (in the break-up of 05 
UR & 02. SC) in the cadre of OS-i were suppose to be 
filled-up in the advent of implementation of cadre 
restructuring scheme. Accordingly. the incumbents on 
the feeder category of OS-il have been promoted 
against the existing roster in vogue as per roster points 
i.e. as per the communities earmarked in the roster". 

4, 	Further it is stated in the counter by the Respondents 

that while effecting restructuring there should be some adjustment to 

the feeder cadre of O.S.-{i for promoting against the reserved 

categories. Hence it is stated that the promotion now ordered to all 

the Private Respondents are on the basis of the application of 

reservation policy in the matter of promotion while implementing 

the restructuring of the ministenal cadres and it is in accordance 

wit.h the instructions issued by the Railway Board. Ld. (.ounse1 fir 

the Respondents also brought to the notice of this Tribunal that the 

judgment of the Punjab & 1-laryana High Court relied on by the 

applicants regarding application of reservation while impi.emeri.tirig 

cadre restnwturirig and effecting promotion is in doubt and stated 

that the ratio of this decision has hardly any application, to this case 

as the matter has been settled by the Judgment of the Apex Court in 

Union of India vs Pis. .pa Rani & others, reported in (2008) 2 SCC 



(L&S) 851, approvmg the reservation policy in implementation of 

restru cturmg. 

.5. 	The applicant has tiled rejoinder in 0 A. 34/05 taking 

the stand that since Railway Board has not specifically advised for 

following reservation in restructuring, the promotion effected in 

respect of Respondents 6 to 8 are wrong. it is further stated that the 

official Respondents have actually attempted to misguide this 

Tribunal in the face of the judgments of the Hon ble Apex Court 

pronounced in the case of R.K.Sabarwala vs State of Punjab and 

Giridharilal Kohali & 7 others vs Union of India, in the matter of 

filling up of vacancy in normal course as per the post based roster. 

6. 	On anxious consideration of the contentions raised by 

the applicants and the stand taken in the counters, the question to be 

decided in these 0. As, is whether the Respondents arc justified in 

giving promotion to Respondent Nos. 4 and 5 in (.).A.. 921-922 of 

2004 and Respondent Nos, 6 - 8 in O.A.Nos. 32 to 34 of 2005 or 

not? The applicants have challenged the promotion given to pnvate 

Respondents mamiv on four grounds Firstly, the pnncipie of 

reservation is not applicable to the case of upgradation of posts in 

implementation of the restructuring scheme as set out in M Miistry of 

Railways letter dated 09.102003. published as per Circular RBE No. 

177/03. Secondly, by giving promotions to the privat.e Respondents, 



FA 

t. e Railways have violated the provisions of posthased roster in 

respect of 14 posts on the cadre strength aliotted in Khurda Division, 

Thirdly, promotion given to the privat.e Respondents is against the 

Recniitment. Rules applied in the Department as they are not having 

the requisite stay or two years residency period of service in the 

fieder category and; finally, as per the seniority list of 0. 5.-fl and 

the Head Clerks, all the prvate Respondents promoted are uiiiors to 

the applicants in the respective grade and hence, their seniority has 

been ignored. 

7. 	While considering these questions, we have to once 

again peruse the Restructuring Scheme issued by the Railway Board 

in pursuance of the letter of the Ministry of Railways, Govt. of India 

proposing to restructure certain categories of Group 1)' and C' 

posts and upgradation thereof. As per the statement mad.e in the 

counter regarding the restructure of Group-C and D staff of 

Transportation and Traffic Department as per Board's Letter No. 

PC-II1I20031CRC/6 dated 09.10.2003, it is seen that the following 

categories of posts with revised percentage has to be restructured 

and upgradation shall be ordered. It is stated in page 3 to S of the 

counter filed in 0A. 921104 as under: 

"The instructions of R.ly. Board have been 
circulated vide .Rly. Board's Order No. 177/03 
(A.nnexure-A!5 to 0. A.) and 05/04 etc. 



In the advent of implementation of cadre 
restructuring scheme, the frllowing table shows cadre 
position of Ministerial cadre in Personal & 
Admuiistraiion Department of Khurd.a Road l)ivis'ion of 
East Coast Railway which has been annexed to the 
(1), A.. as Armexure-A.I 1 0 

MINISTERIAL CADRE 

SI. Categories No. of No. of No of Revised Revised 
no. & Scale posts posts posts %age No. of 

(Rs.) exists surrender balance posts 

 Ch.O.S. 
---------------------------------------------------------- 

04 00 04 04% 07 
7450-1 1500!- 

 OS.-(Jr. I ii 00 11 08% 14 
6500-10500/- 

 O.S. GUI 21 01 20 16% 28 
5500-9000/- 

 Hd. Clerk 51 01 50 291,1,"0 51 
5000-8000/ - 

 Sr. Clerk 57 00 57 23% 41 
4500-7000/- 

 Jr. Clerk 35 00 35 200/0 36 
3050-4590/- 

GITotal [79 02 177 100% 177 

The mode of filling-up of vacancies arising out 
of restructuring scheme has been further clarified vide 
RBIi No 05iO4'111chis as under 

"if an mdividual Rly. Servant becomes due for 
promotion to a post classified as a "Selection Post", the 
existing selection procedure will stand modified in such 
a case to the extent that the selection will be based only 
on scrutiny of service records and confidential reports 
without holding an.y Written & V/Voce Test. For the 
posts classified as "Non-Selection" at the time of this 
restructuring, the promotion will be based only on 
scrutiny of Service Records & Confidential Reports. 

Normal vacancies existing on. 01. ii .2003 except 
D.R.Q. and those arising on that date from this cadre 



) 
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Qj\ \   
restructuring mcluding chamiresultant vacancies, 
should e filled in the following sequence:- 

From panels approved on or before 
01 .11 .2003 and current on that date; 

And the balance in the manner indicated in 
the above pam. 

in 	All vacancies arising from 02.11.2003. 
will be filled by normal selection procedure. 

The copy of Railway Boards Estt. Sri. No. 05/04 
is annexed as Annexure-R/ I to this counter. 

nIle following is the assessment of vacancies in 
the cadre of C) Sc of Personnel Bran 11 in Kt JR Divn 

SI. 

-------------------------------------------------------- 
Category 	Scale of pay Sanctd. Sanctd. Act Vacancy Total 

no. (Rs.) as on as on upon no. of 
31.10.03 01.11.03 posts to 

be filled 

 CILO.S. 	7450-11500/- 04 07 04 03 03 

 O.S.-I 	6500-10500/- 11 14 11 03+01 07 
(lien hoIder 

 O.S-II 	5500-9000/- 21 28 21 07 14 

It is, there k're, evident that 07 iios. of posts in the 
cadre of O.S.-1 were supposed to be filled-up in the 
tillowing break-up: - 

Sanctioned Cadre 
Revised Cadre 
Addi. Post available due to restmuctunug 
Resultant/Chain Vacancies 
Existing vacancies 

Total No. of posts to be filled (iii+iv±v) 

ii 
14 
03 
03 
0l 

(Lien Holder) 

07." 

0 



Perusal of the above statement would show that the 

restructuring of Group-C and D posts and other posts are on the 

basis of the scheme set out in that behalf. Though the applicants 

have not challenged the legality or validity of the scheme, yet, it is 

not for this Tribunal to suggest the maimer of restructuring of cadre 

for the purpose of improving efficiency in adnunistration and the 

matter is left to the discretion of the Railway Board or the executive, 

as the case may be. 

8 	Having regard to the above, we have to decide the 

issues as contended before us. 

9. 	With regard to the first issue regarding applicability of 

reservation policy to the employees belonging to reserved categories 

in the case of restructuring or on upgradation of posts, the Apex 

Court has now concluded the matter as per the judgment reported in 

(2008) 2 3CC (L&S) 851 in Union of India vs Pushpa Rain and 

others and other connected Civil Appeals. In the above judgment, it 

is categorically held that the restructunn.g of the posts as per the 

letter dated 09 102003 is not a simple upgradation of posts but 

additional posts created by virtue of restructuring which had all 

features of promotion and, therefore, reservation policy is 

applicable. The Apex Court further held in paragraph 59 of the 

above judgment as follows: 



iheretore, the Inburi.al, and the High Court 
were not justified in treating it as a case of upgradaxion 
of posts simplicit.er. Consequently, the decision of the 
Tribimai to quash Para .14 of Letter dated 09.1.02003 
and direction given for mald.ng appointments dehors the 
policy of reservation are legally unsustainable." 

Hence, the first point argued by the I.A. Counsel for the 

applicants is answered accordingiy. 

10. 	With regard to the second point, though it is alleged 

that by giving promotion to the pnvate Respondents, the Department 

has violated the rester point while giving promotion in respect of 14 

posts and the promotions so gwen to the private Respondents are in 

excess of the quota prescribed for reserved communities, the 

applicants have not furnished any material to show that the total 

cadre strength of the posts in question or even the number of 

reserved posts filled up by the Department in the pa. icular cadre is 

in. excess of the quota meant for reserved communities and if so, we 

are not in a position to opine anything on this aspect. However, the 

counter filed on behalf of the R espon d ent-R ail ways, it is stated as 

under: 

" ii) The categories with cadre strength upto 14 posts 
can adjust reserved community candidates more than 
the prescribed i.e. 15% SC &: 7-1/2% ST.. But, in no 
case the percentage of reserved category should exceed 
50% of the total cadre strength. The norms of filling up 
of posts in categories with cadre strength upto 14 posts 
is guided by Annex-HI of Rstt. SI. No. 13I97 i.e. the 
posts will be filled as per the community-wise 



- / 	- 
distribution in rotation basis as per the communities 
earmarked in the roster. 

in view of the foregoing paras, it has been 
mentioned that 07 los. of posts (in the break-up of 05 
UR & 02 SC) in the cadre of OS-I were suppose to be 
filled-up in the advent of implementation of cadre 
restructuring scheme Accordingly., the incumbents on 
the feeder category of OS-il have been promoted 
against the existing roster in vogue as per roster points 
i.e, as per the communities earmarked in the roster". 

Tirom the above, it can be conclusively answered with 

the niatenals now placed by the Respondents that the promotion 

ordered in favour of the private Respondents are within the limits of 

the reserved quota. Hence, thi.s question is answered accordingly. 

it. 	The next question to be considered is whether all the 

private Respondents are not having requisite qualification for 

promotion as per the Recruitment Rules. In this context, it is 

stipulated in paragraph-6 of Annexure-R/ I that 	While 

impienientmg the restructuring orders, instructions regarding 

minimum period of service for promotion issued from time to time 

should be fr1lowed. However, while considering any relaxation in 

the residency period prescribed for promotion to various categories, 

the General Manager would personally ensure that the safety aspect 

of the Railways is not compromised". Further, it is stated in 

,Aiinexure-R!2, the Railway Hoard's orders circulated under 

6MA 



- 
P/k114131413 Poiicy) dated 20.08.1987, that "it is further clarified 

for selection/suitability test/trade test eligible employees may be 

considered before completion of the stipulated 2 years service 

including adhoc, if any, but they are to be promoted only on 

completion of two yeas peri.od''. This means, even if relaxation is 

given to the private Respondents, as contended by the Ld. Counsel 

appearing for the applicants, they will be given the benefit of 

promotion only on completion of residency penod of service. 

12. 	In the above, we are of the view that the promotion of 

the private Respondents are also within the frani..e work of the 

restructunng policy contemplated as per letter dated 09.10 2003. 

Hence, the third question is also answered accordingly. 

13 	The final question to be considered is whether the 

seniority of the applicants viis-à-vis the private Respondents have to 

be taken into account. In other words whether the seniority of the 

applicants over their promoted uni.ors has been ignored. This 

question can only be considered at the time of considermg the inter 

se seniority of the applicants vis.-à-vis the promoted private 

Respondents as and when they are promoted to the next higher 

grade. 

14. 	In the above circumstances, having regard to the points 

raised by either side and applying the principle enunciated by the 

SIX 



v i~t — 

Apex Court in Union of india vs Pushpa Ranis case, (supra) we are 

of the view that the C).As. are without any merit and accordingly the 

same are dismissed without any order as to costs. 

I.- 

(CRMj)i+~c1ATRA) 	 K. THANKAPPAN) 
MEMER ADMN.) 	 MEMBER (JUDL.) 

RK 


