
IN 'IIIE C!TRAL ?DMISTATIVE TRIBUNAL 
iLTTJ 	cH;cTJTTAcrç 

alkCtO 	5of 2002 
Cuttack, this the 	{dy of Deceihe,2004 

Mr.Azkiar Mohammed. 	.•,. 	ApHcat. 

-versus- 

Union of India & Org. 	 tSp or) dents 

1. 	vtiether it be referred to the reporters or not? &A.) 

2 	Whether it be cjrculated to all the Be.hes of fi,&j 
the Certra1 Admjr.jstratjve Tribunal or not? 

Vice-Chaj rmar 	 JUdicial Member 



=TFIAL ADMTJ ISTRATIV TRIBUNAL 
CUTTACK BENCH; cUTTACK 

of 2002 
uttcck, this the 	day of December, 2004 

_RA M: 

THE Ha OU RAI3LE MR. B.N. SOM, VICE-CHAT RMPJ'1 
AND 

tfliE EON' K.KVJEII<, JUDTOiAL 1EMI3ER 

1R, AHAR M01AM4l'D, 
Agd about 58 years, 
Son of Late A. R.Mohaned, 
At-Tho ri apada, Po: Sornpu r, 
Djstrj.ct_uttack 	 •... 	 ApLca- t 

By lo 	o cttiener: Advoc :te 

-Vrs,- 

1. UjOr of ± dia represented by 
General Man ager, S.E. Railway, 
Garden Rach,Ca1cutta-435  

2 Divisional Railway Miager(P), 
30 E. Rajlway,l4iurda Road, 
)jst.I4iurda. 

3. Se-ior T)ivisional Mechanical E>- gieer, 
S. E. Ra.lwy, Ithurda Road,Dist0  I4lurda. 

Respo- den ts5  

ByLegil o ract to- er: MrR, Rath, 
Stc 	Ooutj6el for 	lwcvç 

0 R 0 B R 

ICIAL MMEER 

Mr.Azhar Mohammed, I;a3 cssajld the 

pu,ishrnert order dated 16-04-1998 aid consequentai 

corrpulsory retirement order dated 05-05-1998 and Ls 

prayed for it,,  settFig asideeHe has also prayed for 

acteciaratjon that the Applccnt is entitled to rcman 

in service upto 60 yes of ace wjth all con seciuent ci 

ben efits. 



'Je have heard learned counsel for the 

partjes at a great lgth and have ear'est1y 

perused the records and p1eadj-gs of this cases  

Leaed Standig Counsel for the spo-dents has 

been fair eough to make available the re1evart 
1. 

service book;whjch was called On by us Or, previous 

date0  

The factual score of this case is 

vry amaz g.Theio1ctce to be apooj-ted 

o the post of Ergie C1earer on 04-07-1962 

Loco Sheed,Pthurda,He was Issued wIth a charge-

sheet under t.ile-9 of Railway Servart Discipline 

and Appeal F1es,1968 vjde Memo dated 31-05-1994 

allegj'-.g a set of charges agajr'st him. The 

sjgnifjct of them bej-g the manipulatior' of 

transfer certificate by changing the date of 

jrth from 16-01-1941 to 16-04-1944,A co"fro'-ted 

enquiry Was coc1ucted 1-to the allegatjo S and 

the enquiry Officer found the char9es as 

establlshed.Thereafter, after gjvj-g him due 

opportur'ity to nake representatj 	aaI-st the 

fIdF-gs of the enqujry off±cer,the Discjp1j-ary 

Authority vide order dated i 6-04-l998(e re-A/9) 

imposed thepenalty of corn7ulory retIremet Qr' 

the Appl4 car' t•  

As reg:rds vara- ces jn the Eacts,the 

further Case of the 	1ca,t is that h 

an appeal or' dated 14-09-1998 under nere-A/12 
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but the same has "ot bee decided so farThs 

Orga1 AppUcatj has bee' preferred or 

multiple grou'ds mertiored on para-5 ar,d its 

sub-paras, espor de"ts have catejorjcl1y subrntted 

in  their reply that the Al3pljca-t has not preferred 

iy appeal 	d the 	-eire-A/12 which is said to - 

be ai appeal is  only a represertation j, corectjor 

wIth release of his settlernert thes, I- the reply 

a specjijc plea has beer taker that there is a 

delay of about three and half years in flljng of 

thlg 0r1gi- al Appljcatior ,Other facts r d grour ds 

are ge'erally de-'ied.The Applcar t has rot foud 

it eedert to file any rejoinder to the couter 

filed by the Resonde'ts, 

5, 	Leared Cour*s1 f o r the Aol4 cant 

Las reiterated his ?leadi"gs and has subrmtted 

that the date of birth of the olcart is 
u16_01194411 rd h,e has carried us through 

various appU catjons whicl,  were macic to the 

Co-operatIve Ba"k jr conectlon with some funds 

ad certain other documents I'-c1udi'g a copy 

of the Transfer Certifj.cate,hjs maj' thrust has been that 

there has been denial of reasonable opportujty 

inasmuch as the material 	tess i.e. the Principal 

of. the School, has ot beer examined du rj' g er quj ry•  

he has also submitted that the Apreal of the 

Applicant has ot so far beer decided. 
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6. 	c9r'tra,1earred Counsel ppearjrg 

for the Responde-ts wLij le re-jteratjr'g the facts 

and grourcis rajsed j- the counter reply,has 

subrnTtted that as per the Service I3ook of the 

Apo1ct his date of bIrth is 16-01-194 and 

ts has been duly got ote to the ?1c&-t 

and eve th.s fact i.s evjdert from the sgratuce 

of the very Appl4cant below the e!tryrelatjng 

to the date of birth of the Ap?1car1t.In thjs 

vjew of the rnatter,the Aooljeant tried  to mislead the 

Authorjtes and tried to.tke extra undue advantage 

of servjng the Department for a longer period. 

7 • 	de h ave con side red the rival subm ssj on 5 

putforth by both the parties. Before adverti-g to 

the merits of this case,we would like to deal 

with theperipheral issue relatjngto the 

prelirni-ary objection j.e. regardj'-'g limitation, 
the issue 

At the very out set we would ljke to clear/relatjg 

to the facturn of flig the appeal by the Applfcant 

We have perused ?reire-A/12 which is said to be 

an appeal by the lcated couiselfor the App1cant 

and refuted by other sj.de,The perusal of the 

same reveal; that the same is addressed to the 

Se-or Djvl.PersQel Officer id it is captioned 

s payment of settlernet dues with immediate effçct 

,,ard pray for early action • no stretch of imagjn atio 
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the sime can be cDnsidered as an appeal; especially 

the appeal would lie to Divisional Railway Manager, 

since the punisIent order itself was passed by the 

Senior Methanical Engineer and the Appeal cannot lie 

to an authority who is holding the cDrresponding rank. 

In this view of the matter,we have absolutely no 

hesitation in agreeing with the sutmiss ion of the 

learned cunsel for the Respondents that the Applicant 

did not file any appeal in the matter.Therefo re, the 

cause of action to the Applicant has arisen on 16 .4 .98 

and as per Section 21 of the Adninistrative Tribunals 

Act,1985, original Application ought to have been 

filed by 15-04-1999 but the safle has been filed on 

17-04- 200 2. Thus, there is I clear delay of three years 

in filing this original Application. 

8. 	Now we uld analysè the effect of delay in 

this instant case.Incidentally, the Applicant has not 

filed any application for c)fl()fletion of delay -rather 

an ex facie mis_stltenent of fact has  been made  that 

the Application is within the limitation.The repurc.ssn 

of non-filing of application for CDndDnati3n ,f delay 

is that we have no platfonn to examine the matter relating 

to the ndonation of delay and,as suth,question of 

ancbnng the delay ctes not arises 	aince the delay 

canCt be cndoned until there is an application for 

the same  and there are good and sufficient groun& for 

cfltnation of delay . The other proposition of law 
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which omes to our ways that until and unless the 

hurdle of delay is Crosse4we are debarred from 

examining the case on merits and it is the settled 

position of law which has been pronounced by the 

Apex Court in the country in the case of R1MH 

GiANDaA SiAiMA vs .UIj1?1 SINGH KANHA (2000(1) ATJ 

178) .Thatwas a case relating to promotion and 

without there being an application for cndonation 

of delay and without cDnaoning the delay, the 

Tribunal allowed the prayer of Applicant therein. 

The 5uprene Curt was p1eed to setaside the o-rder 

of the Tribunal and have held that the Tribunal was 

not right in adjudicating the matter on merits without 

nsidering the points of delay. In this view of the 

matter,we are afraid of examining the matter on merits 

in this case. Therefore,we need not dilate any further. 

However,we have seen the service-sheet of the Applicant 

wherein the date of birth of the Applicant has been 

indicated as 16-01-1941 and there are nuber of letters 

he has suiiiitted to change his date of birth.As far  as 

law on this point is concerned,par445 of the Indian 

Railway Establishment Cde Vol.1 is very clear;wherein 

it has been laid dowfl. that the date of birth which 

has been initially declare at te time of entry into 

service shall prevail and thus, the same cannot be 

changed especially at the fag end of the service of 

an enployee.In this view of the matter, the crrect 

date of birth of the Applicant is 16.1.1941.1n. any 

case,we find that the very oJ. is not maintainable 

being hit by the law of limitation. 
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9 • 	The res ul t is aa the r un fo rt una te but we 

are left with no option except to dismiss this O.A. 

being hit by the 'aw of limitation Wid without going 

flt0 the merits of this case.We do so accrdingly; 

but without any ordeL as to costs. 

bM) 	 (J.K.KAUSUIK) Vice..chajxnian 	 Judicial Niiber 

'V 


