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I THE CENTRAL ADMIN ISTRATIVE TRIBUN AL
CUTTACK BENCH:;CUTTACK,

Oxigiral Application N0,225 of 2002
Cuttack, this the > 274 day of December, 2004

v

Mr, Azhar Mohammed, RN Applicant,
o - " -Ve LSl S- i
Union of India & Ors, . ey Respon dents,

FOR DI STRUCTION S

1, whether it be referred to the reporters or not?

2, whether it be circulated to all ‘the Be~ches of
the Central Admiristrative Tribunal or not?

A4 Obendh
¢ K (7, K. KAUSHTK)

ice-Chajman Judicial Member
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CEN TRAL ADMIN ISTRATIVE TRIBUN AL
CUTTACK BEN CHz CUTTACK

Qr*,gjn% Ap g;jcatgon No,225 of 2002
Cuttack, is the )y. day of December, 2004

CORAM

THE HONOURABLE MR, BN, S0M, VICE-CHATRMAN
AND
THE HON'BLE MR, J, K.KAU SHIK, JUDICTAL MEMBER,

MR, AZHAR MOHAMMED,

Aged about 58 years,

Son of Late A,R,Mohammed,
At~Thoriapada, Po: Sompur,
District-Cuttagk,

s

s eo e Applica"to

e

By legal practitiorners Mr,J,K, Lenka, Advocate,

P - s -yrs‘ =

1, Union_of Thdia represe~ted by
General Ma~ager,S,E,Rajlway,
Garden &Reach,Calcutta:_-%,

2, Divisjonal Rajlway Ma~ager(P),
S,E, Railway, ¥hurda Road,

Dist,Kiurda, . »
3, Senior Divisiomal Mecharical Bn gireer,
S.E, Railway, Khurda Road,Dist, Khurda, a
. T e Respor dents,

By legal practitio~er: Mr,R,C,Rath,”""
Starding Coudisel for Rajlways,

-—..—----m.—n——w-—----‘——-—ummmum--

MRy Jo K, KAUSHTIK, JUDICTAL MEMBERs

. Mr, Azhar Mohammed, has assajled the_
punishment order dated 16-04-1998 and consequential
compulsory retirement order dated 05-05-1998 and has
prayed for ity setting aside,He has also prayed for

a declaration that the Applicant is entitled to remain

in service upto 60 years of age with all consequential

benefits,
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2, ' We have heard learned counsel for the
parties at a great length and have eamestly
perused the re‘lc‘:o.kds @nd pleadings of this case,
Leamed Standirg Counsel for the Respordents has
been fair enmough to make available the relevant
service bookjwhich was called on by us on previous:

date,

3. .. The factual score of this case is
very amazing,The Applicart came to be appoir ted
on the post of Ergire Clearer on 04-07-1962 in
Loco Sheed, Khurda, He was 1ssued with a charge=-
sheet under Rule-9 of Railway Servant Disciplire
and Appeal Rules,1968 vide Memo dated 31-05-1994
alleging a set of charges again st him, The
significant of them being the mamipulation of
transfer certificate by changing the date of
birth from 16-01-1941 to 16-04-1944 A con £ron ted
enquiry was conducted irto the allegations ang
the enquiry Officer found the charges as
established,Thereafter, after givirg him due
opportunity to make representation agairst the
fi~dirgs of the e~quiry officer, the Disciplinary
Authority vide order dated 16-04=1998(Anneure~A/9)
imposed the pemalty of compulsory retirement om

the Applicart,

v e

4, As regards variances in the facts,the
further case of the Applicant is that he preferred

& an appeal on dated 14-09-1998 under Annexuare-A/12
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but the same has not been decided so far,This
Origiral Appljcation has been preferred on
mltiple grounds mentiored on para-5 and its
sub-paras, Resporderts have categorically submitted
in their reply that the Applicant has not preferred
any @ppeal and the Mrexure-A/12 which is said to _
be an appeal is only a rep resentation in commection
with release of his settlement dues,I~ the reply
a specific plea has beer taken that there is a
delay of about three and half years in filing of
this Origiral Applicatior,Other facts and grounds
~are generally de- ied,The Applicant has not found
it expedient to file any rejoirder to the counter

filed by the Respo~de~ts.

e - 'y

5. Lear~ed Counsel for the Applicant
has reiterated his pleadings and has submitted
that the date of birth of the Applicart is
“16-01-1944" ad he has carried us through
various applications which were made to the
Co~operative Bank in conngction with some funds
and certain other documents ircluding a copy .
of the Transfer Certificate,His main thrust has been that
there has been derial of reasonable opportunity

inasmuch as the materjal witness i.e. the Principal

of the 8School,has not beer examired during enquiry,

He has also submitted that the Appeal of the

Applica~t has nrot so far been decided,
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6o Per contra,learmed Counsel appearing

for the Responde~ts while re-iterating the facts
and grounds raised i~ the counter reply,has
submitted that as per the Service Book of the
Applicant hig date of birth is 16-01-194F and

this hag been duly got noted to the Applicart

and even this fact'uis evident from the sigrature
of the very Applicant below the ertry relating

to the date of bjrth of the Applicant,In this

view of the ni@tter,the Applieant tried to mislead the
Authorities and tried to take extxa undue advantage
of serving the Department for a longer period,

av

7. We have considered the rival submissions

putforth by both the parties, Before adverting to

the merits of this case,we would like to deal

with the peripheral jssue relating to the

prelimir ary o‘bjectim i.e, regardirg limitation,
the issue

At the very out set wg weuld like to clear /relating

to the factum of filing the appeal by the Applicant,

We have perused Anvexure-A/12 which is said to be

a~ appeal by the learmed counselfor the Applicant

ad refuted by other side,The perusal of the

same reveals that the same is addressed to the_
Serjor Dijvl, Personnel Officer and it is captioned
as payment of settlement dueg with immediate effect

-

and pray for early action,By no stretch of imagination
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the same can be wnsidered as an appeal; especially
the appeal would lie to Dpivisional Railway Manager,
since the punishment order itself was passed by the
Senior Mechanical Engineer and the Appeal cannot lie
to an authority who is holding the corresponding rank.

In this view of the matter,we have absolutely no

hesitation in agreeing with the submission of the
leamed unsel for the Respondents that the Applicant

did not file any appeal in the matter,Therefore, the
cause of action to the Applicant has arisen on 16.4.98

and @s per Section 21 of the Administrative Tribunals

. Act, 1985, original 2pplication ought to have been
filed by 15-04-1999 but the same has been filed on
17-04-2002.Thus, there is a clear delay of three years
in filing this original Application,

8. Now we would andlyse _the effect of delay in

this instant case,Incidentally, the Applicent has not
filed any application for condonation of delay -rather

an ex facie mis-statement of fact has been made that

the Application is within the limitation.The repureussisn
of non-filing of application for condnation 5f delay

is that we have no platfom to examine the matter relating

to the condonation of delay and,as such,question of
condonang the delay does not arise; 8ince the delay

canadt be condoned until there is an application for
the same and there are good and sufficient grounds for

(%condonation of delay . The other proposition of law

/
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which comes to our ways that until and unless the

hurdle of delay is crossed we are debarred from

examining the case on merits and it is the settled
position of law which has been pronounced by the

Apex Court in the country in the case of RAMESH

CIANDRA SEHARMA Vs, UDH2M SINGH KANHAE (2000(1l)ATJ

178) .Thatwas & case relating to promotion and

without there being an application for condonation

of delay and without condoning the gdelay, the

Tribunal allowed the preyer of Applicant therein, _
The Supreme Court was pleksed to set-aside the order
of the Tribunal and have held that the Tribunal was
not right in adjudicating the matter on merits without

considering the points of delay, In this view of the

matter,we are afraid of examining the matter on merits
in this cese., Therefore,we need not dilate any further,

However,we have seen the service-sheet of the Applicant

wherein the date of birth of the Applicant has been
ingicated as 16-01-1941 and there are number of letters
he has submitted to change his gate of birth.As far as
law on this point is concerned, pa ra-145 of the Indian
Rallway Establishment Code Vol. is very clear; wherein
it has been laid down that the date of birth which

has been initially declare at Mme time of entry into
service shall prevail and thus, the same cannot be
changed especially at the fag end of the service of
an employee.n this view of the matter, the correct
date of birth of the Applicant is 16.1.1941.In any
c@se,we find that the very 0 A, is not maintainable

%being hit by the law of limitation,
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9. The result is rather unfortuna te but we

SIe left with no option except to dismiss this ¢,A,

being hit by the law of limitation #id without going

into the merits of this cise.We do so accordingly;

but without any order as to costs,

A d
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(J.K KAUSHIK)
Vice-Chaiman Judicial Member



