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1 	Union of India represented through Director 
Genera]. of Posts, Dak Tar Bhawan, New DelL 

2 	Chief Posthaster General, Orissa, Bhuneswa 
, 	Superintendent of Post Of fice, Saia1pur 

Livision, Sgnbalpur 
4. 	Asst.Supdt. of Post Offices (In-char) 

Sa1pw East Sub Division, Snalpur 

000 	 Respondents 

By the Advocates 	 Mr. A.1C.330se,S53C 

MR.2.N.SQ VICCHAIPMAN: This •'iin Application 

has beer filed by the applicant (Shri Manoj Bihari Na 

challenging the order passed by Respondent No.4 askin 

thr t show cause as to why his appointhent shul not 

c.arclied. 

The case of the aPPiaAe belongs to 

community and after passing the Matriculation examination 

he was selected for the post of Granin Dak Sevak Mail 

iier (in short S-c-MC), 
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Kukudap..li T. 	 te 

after undergoing necessary training. However9  by lette.. 

dated 4.4.2002, Respondent No.4 infnd him that due t 

some administrative reasons the selection could not be 

finalized by 31.12.2001 by the appointing authority, 

that after revie of the selection file, Res.No,3 vice 

his letter dated 26.3.2002 hak observed that the Vacancy 

should have gone to the other caitmiunity (0.c,) 

being the first appointment for the year 200 

the instructions issued by the Regional 0ffice,Saba1pur 

and in the circnstances, he was asked to show cause 

as to why his selection as GDSMD-cn.-MC, Kukudapali B.C. 

should not be cancelled. The applicant was given 30 .. 

thne to show cause. It is in this background the appL: 

has approached the Tribunal for quashing the said impugnee 

notice dated 4.4.2002 (Arjnexure-4) inter alia praying 

for direction to Respondents-Department to treat his 

selection and appointment to the post in question legal 

and valid one. 

3 • 	The Respondents have filed a detailed counter 

opposing the prayer  of the applicant. They have su3initted 

that as per the instructions issued by the Department, 

the first appointment should go to the other corurunity(0C) 

and the next appointment should only go to the reserved 

community, which has the highest short-fall. In the 

circwistances, filling.up of the post in question by 

a reserved category candidate was found to be not in 

orcer by Respondent No.3, who issued instructions to 

p 	 Res.No,4 to rectify the mistake and in consequence thereof, 



j 

tice to show cause was issued to the applicant, Th 

have also found out that the appointing authority ha 

f;ailed to mention in the notific ation the cmnunity fi 

ich the post was eannarked.. It ts in this background, 

t Respondents have prayed for diiissal of this O.A. 

being devoid of merit. 

4. 	The argnents putforth by the Respondents have 

en challend by the applicant by filing a rejoinder, 

erein he has taken the stand that Res.No.3 had no 

cupetency to review the selection. He has sukinitted that 

the reservation is made by taking int, consideration the 

in a Division and that reservation 

.:nalguarantee,, filling up of the post 

y a reserved candidate cannot be called to be illegal. 

He has also subnitted that the review is not available 

;ith the higher authority, by quoting the deCisions of 

Tribunal in O.A.Nos.512/97, 674/98 and 299/99 - 

isposed of on 4.10.2000. 

We have heard the learned counsel for the parties 

and perused the materials placed on record. 

The issues involved in this .A. are two foldg. 

irstly, whether the next higher authority has the power 

.nd authority to review the recruitment action taken by 

Res. No.4 and secondly, whether being the first vacancy 

for the year 2002, the vacancy should have been filled 

up by an Q.C. candidate. 

In support W his contention that the higher 

-thority is not competent to review the decision taken 
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y the su)rcinate a'.1t 

iarned counsel for t 

e decision rendered by this Tribunal in O.A.Nos.512/ 

674/98 and 299/99 (disposed of on 4.10.2000). 
to the 8 • 	With regardsecort3 issue,. the Respondents have 

relied on the circular issued by Res. No.2 dated 20/2b,8.i; 

In that letter it has been stated thac 
f 	 ilow the 50% reservation while the first 

appointment will be made from O.C. cmunity, the next 

it,gointment should go to the reserved coninunity in order 

high short-.f all and the sanie procedure should be followed 

iternatively". By refering to the letter dated 13.11.1997 

ued by ResNo.1 regarding appointment of E.D.AgentF 

answering the question of appointment made to the EL 

Respondents have submitted that it is the 

of the administration to review the cases of 

appointments made in centraention of the executive or 

administrative instructions and on that score, authority 

higher than the appointing authority is 	divested with 

powers to review those appointments made 6e hors the rules. 

They have statec that while rectifying the mistake, the 

principles of natural justice should be complied with by 

giving the Gã'4$* a show cause notice and should be heard 

zefore passing any order adversely affecting him/her. It 

s also been mentioned that there is no need to invoke 

.S.(Conduct & Service) Rules while passing final order 

in such cases. 

9. 	we have gone through our decision dated 4.10.2000 

1J 
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in the aforementioned OA. At the outset, we would like 

to say that the facts of those cases and the one invo1vd 

in the instant case are distinguishable. In the earlier 

Ms orders of termination issued under Rule-6 of EDAs(Conduct 

& Service) Rules were under challenge. After considering 

the facts and circistances of those cases, the orders of 

termination were not held sustainable under law. But the 

opinion was expressed that if a selection is made and 

complaint is received against the selection, obviously 

an officer superior to the appointing authority has the 

power to inquire into the caplaint and take appropriate 

action. It was also held that the higher authority has 

the power to issue direction to the appointing authority 

and so long as the appoinging authority applies its mind 

and takesindependent view on the show c ause su)initted by 

the appointee, such action could not be called in question. 

However, we would like to note here that reviewing the 

cases of appointments by an authority higher than the 

appointing authority is governed by the instritions issued 

by the Ministry of Coiiunications, Department of Posts, 

in their letter dated 13.11.1997. Elaborate procedure has 

also been laid down there for guidance of the reviewing 

authority and the appointing authority to rectify the cases 

of erroneous appointments. It has also been noted that 

there is no need to invoke the provisions of E.D.As(Cond*t 

& Service) Rules while passing final order in sh cases, 

because, these are the matters of rectification of 

recruitment actions and not involving conduct of an E.D. 

Sf.  
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functionary. We would, therefore, say that since the O; ks 
relied upon by the applicant concerned applicability of 

Rule-6 of D.D.As (Condt & Service) Rules, the decisi-

in those case is not applicable to the instant case. C: 

the other hand, We would hold that by virtue of the 

instructions issued by the D.G.Posts dated 13.11.1997, a 

system has been put in place to constantly review the 

: tSCS of recruitments by the higher authority to ensure rtile 

f law in all cases and that such an arrangement is Justified 

on grounds of administrative exigency. 

10. 	On our direction, the learned Sr.Standing Counsel 

had placed before us the con1nunitywise distribution of posts 

f E.D.As in $nbalpur (East) Livision during the relevant 

riod. From the data made available to us, it 

ppears that at the time of notification of vacancy, the 

OC and Sc quotas were oversubscribed whereas there was 

short..fall ,f 3% under S.T. quota and 6.20% under O3..C. 

quota. That being the position of reservation, there is 

no doubt that the post which had fallen vacant should have 

been notified to be filled up by an OBC candidate. The 

contentin f the Respondents is that the appointing 

:t1ori.ty having not followed the reservation policy, as laid 

own, it was incumbent on the part of the higher authority 

to annul the recruitment in tezms of D.G.Posts letter No. 

3.0/1/82/Vig.III dated 39.7.1982. In the circumstances, we 

would hold that the decision of the appoinging authority 

to fill up the post by an OBC candidate was rightly arrived at. 

In fact, in their ruling dated 20.8.1999 issued by the 

Respondent No.2 that first appointment of the year will 

be made from OC coiTmiunity should not have been made 
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applicable in this case as the reservation in the matter 

of appointment to EDAs is post based and not vacancy based 

Hence, the reliance placed on the letter dated 20.8,1999 

was wrong and in fact, Respondent No.2 should consider 

withdrawal of that letter consequent upon introductin of 

post based reservation in recruitment. 

11. 	In the result, the O.A. stceedg. Accordingly, 

we direct the Respondents to withdraw the notice dated 

4.4.2002 (Annexure4) issued to the applicant and the 

applicant be appointed to the post in question on a regular 

basis subject fulfilment of other conditions of appointment. 

There shall, however, be no order as to costs, 
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