CENTRAL ADMINISTRATIVE TRIBUNAL
CUITACK BENCH: CUTTACK

CRIGINAL APPLICATICN ND,516 of 2064
Cuttack, this the ghday ef May' 2805

Shri G.E)urjmo | escvase A@E’lic&n‘t
- VERSUS =

Unien ef India & ethers esssses Respendents

FOR INSTRUCTIONS

1, Whether it be referred te the reperters er net 7 79 :

o

2. Whether it be circulated te all the Benches of the 7"~r
Central Administrative Tribunal er net ?




\{;*7 CENTRAL ADMINISTRATIVE TRIBUNAL

CUTTACK BENCH: CUTTACK

RIGINAL APPLICATION NO.516
Cuttack, this the esnday of MGW-ZGOS

CORAM s
HON'BLE SHRI B.N.SOM; VICE-CHAIRMAN
s

Shri G.Durjee aged abeut 56 years sen eof late G,Gsura,
Driver under the Sr.Pivl,Mechanical Engineer, B.Ce.Rly,
Khurda Read at present residiéng at Qr,®.G.34/B, YNew Colony
P.0.Jatni, Dist.Khurda, PIN-752850,

evsoevennse Applicant

Advecates fer the applicant ssccesss Mr.Achintya Das

Versus=-
1, Unien ef India service threush General Manager, E.Ce.
Railway, Chandrasékharpur, Bbhubaneswar, PIN 751823,

2, Cemmissiener eof Railway Safiety, Eastern Circle, 14Strand
Read, Kelkata, PIN 700 001,

3. Additienal Divisienal Railway Manager, E.Ce,Railway,
Khurda Read, P.0.Jatni, Dist.,Khurda, PIN 752 @58,

4, ©Sr,.Divl. Mechanical Engineer, B.Ce,Railway, Khurda Read,
PsO,Jatni, Dist.Khurda, PIN.752 @50,

5. Divisienal Mechanical Engineer, B.Ce,.Railway, Khurda Read,
P.O.Jatni, Dist.Khurda, PIN=-752 §5€,

esscesss Respendents

Advecates fer the Respendents esesecse M/s.Ashék Mahanty
& T.Rath

enooneo e

ORDER

v . e

SHRI B.N.SOM, VICE—CHAIRMAN$

Shri G.Purjee has filed this 0.A, being agerieved
by the erder ef punishment issued by Res,le.5 (Annexure-A/3),

the erder of the Appellate Autherity (Annexure-A/5) and the q//



-2-

erder ef the Revisienary Autherity (Annexure-4/8).

2. The case ef the applicant in a nmutshell is that a
miner penalty charge sheet was issued te him fer the alleged
negligence of duty while he was en duty as driver in Train

Ne .MD/BZA~14 in excess speed on leep line, His allegatien

is that te preve the charges, me witness and ne decument

was relied upen by the Diseiplinary Autherity (DA in shert).
The applicant Bubmitted his representation denying the charges.
Witheut cenducting any enquiry, the DA issued the pubistment
erder of reductien te a lewer stage in the time scalevof

pay fer a perled of 24 menths, The said erder was a nen=
speaking ene witheut discussing the peints raised in the
representatien submitted by the applicant, On receipt of
his appeal against the said punishment, the Appedlate Authe-
rity (AA in shert) reduced the punishment peried frem 24
menths te 12 menths, The said autherity alse did net isaue
any speaking erder and while pagsing his erder he had taken
inte acceunt,én the etherhand,the instances eof punishment
earlier meted eut te the applicant althsugh these weres met
mentiened in the charge sheet, thereby vielated the preceduré
laid dewn in Railway Servants (Discipline and Appeal)Rules,
1968, The applicant preferred a Revisisn petitien te the
Additienal Divisienal Railway Manager, Khurda Read, whe alse
while passing the erder cenfirméng the punisiment, did met
cons ider whether the precedure laid dewn in the D&A Rules

had heen cemplied with er whether the findings ef the DA
were warranted by the evidence en recerd, He has alse p@int-

ed eut that the erder of the AA wés nen-speakineg erder and %
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was in clear vielatien ef the instructions issued by the

-

Railway Heard dtd.21,2.92(Annexure-A/10), He has, ther=fere,

prayed fer the fellewing reliefss

“a) te quash and set aside the Charge Sheet dtd,
34442001 (Annexure=A/1), the punishment nefice
dtd(23,542001 issued by the Divisienal Mechanie
cal Engineer, Khurda Read (Annexure-a/3), &he
Appellate Autherity's erder dtd.30/31,7.2002
(Annexure-A/5) and the Revisienary Authertty's
order d4td,15,4,08 (Annexure-A/8),

b) te direct the Respendents te grant the applicant
all the censequential renefits,

c) te grant any ether relief includine cest as
deem fit by the Hen'ble Tribunal,"

3. The Respendents have eppesed the applicatien and have
stated that the applicant while en duty as driver in the
gends Train Mo MD/BZA-14 running between the Khurda Read-
Palasa Sectien en 4,2,81, an accident teek place, The Train
was supperted with brake pewer certificate and was admitted
en Reute Ne .4 for giving precedence te Train m.5§3§ Bxpress
as per the advice of the Sectien Centreller, While being
admitted en Reute-4, 5 N Bex Lead Wagens, namely, 8th, Sth;
16th,11th and 12th frem the lecemetive derailed, A jeint
Bnquiry Cemmittee cemprising AEN, Berhampuf, AMS/C&W,Khurda
Read and ASTE Berhampur carried eut a preliminary enquiry
ke the c ause of the accident and feund the applicant guilty
ef negligence in duty, The repert ef the Committes was put
up te the Divisienal Railway Manager, Khurda Read whe after
geing threugh the repert accepted the same and decided te
preceed against the applicant departmentally fer his neglieence,
This led te issue of miner penalty charge sheet against the
applicant, It is the case of the Respendents that applicant

was given eppertunity te submit his representation after cen-

4
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sideratien of which the Disciplinary Autherity impesed

the punishment ef reductien ef pay by ene stage as stated
by the applicant, They have alse sublmitted that beth the
Appellatel Autherity and the Revisienary Autherity had given
full censideratien te his representatiens as a result ef
which the peried of punishment wags reduced frem 24 menths
te 17 menths with men-cumulative effect, They have, there-
foere, centended that the applicant havine participated in
the enguiry inte the accident and having answered the
charge sheet under Annexure-A/1, the ebjectisn new raised
by him is witheut any basis. They have alse submitted that
the miner penalty charge sheet was issued againgt him fer
maintaining excessive speed of the train en leep line which
was an act of lack eof devatien te duty as excessive speed
is against the safety nems,., They have alse stated that
Rule 11 eof the Railway Servants Disciplinary Rules 1968
dees net prescribe fer helding ef an enquiry fer impesing
miner penalty mer that the applicant had earlier either in
his explanatien er in his apreal had demanded ;tf an
enguiry and therefers the questisn of helding an enquiry

in the disciplinary case was met necessary under the rules,

4, I have heard Ld,Counsel fer bath the parties and

have perused the receords placed be fere me,

Se The main grievance ef the applicant is that he was

not previded with the decuments ner any witness was called

by the presecutien thus denying him the eppertunity te
wAatreas

M s
cress=-examining them fer the purpese of defending his case,

By referring te Annexure-R/4, that is, the repert of Bnquiry

o
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Cemmitte=, he has peinted eut that the Enquiry Committee
was itself net free frem deubt abeut the event. In their
repert they have stated that "it is difficult te establish
the excessive speed of the train and defeects in the Wagon
if there", Then in the same report, the Cemmittee orserved

as fellews:

"But it is clear frem the accident site sketeh that
there was dragging of five derailed wagens by appre-
ximately 660 m, frem POD and ene peint & cewssing
was tetally damaged and threwn eutside appreximakely
2 meter, This much ef dragging and damage is net
pédssible with th® permissible speed in the leep line
i.e. 15 KMPH,, keeping inmind that wagen was in lead-
ed cenditien and track was en PSCHC3T-9 siédper
with scanty ballast, If the speed of the train was
less than the damage of the Railway preperty will
be less,"

It has alse been mentiened there that the sleepers were

net preperly stacked eutside the safe meving dimensien

which was the cause ef derailment,

e The Ld.Ceunsel for the applicant repeatedly sutmitted
that had epen enquiry been held by the disciplinary authe-
rity he ceuld have ¢ot an eppertunity te bring eut the
centradictiens and incensistenciés in the repert of the
preliminary enquiry Cemmittee and preve his innecence, He
has alse sulmitted that the Respendents after admitting
that there was ne speedemeter in the engine, accusing him

of ever speed was nething but an act ef cenjucture,

6. Taking inte acceunt the admitted fact that there
was ne speedemeter attiched te the engine and taking nete
of the finding ef the Cemmittee that 'it was difficult te

establish the excessive speed of the train' fer want

: &
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of speed chart of lece, the Respendents were asked te
submit an affidavit taking epinien ef the expert that if
the train had ﬁraggeé five wagens upte 600 meters en the
leep line what must have been the speed eof the lece per
heur, The Respendents have supppied the eopinien ef the
expert whe stated that the speed of the lece must have
been absut 29 KMPH, The Ld.Counsel for the applicant,
hewever, serieusly disputed the parameters taken by the
expert te arrive at the spped ef the lece, In the circum-
stances, I feel that the applicant sheuld be civen an
epportunity te preve his case that the speed at which he
was running the lece at the leep line was within the per=~
missible limit, Under Rule 11 o»f the RS (D&A)Rules 1968;
the disciplinary autherity may erder helding an enquiry
in the manner laid dewn in sub-rules () te (25) of Rule 9

where such an enquiry is deemed necessary,

Te In view of the issues raised by the applicant as
discussed abeve and he having challenged the finding ef
the preliminary enquiry Cemmittee as alse the epinien eof
the expert abeut the speed of the lece at the leep line,

I am of the epinien that an enquiry inte the allegatien
under Rule 11 is called for in the circumstances of the
case,in the interest of justige and fairplay, He had alse
assailed the erder of the AA being passed in vielatien

e f the precedure enshiined in Rule 22 of the R3S (D&A) and

the erder of the Revisienary Autherity alse suffers frem

vice of a nenespeaking erder, Fhere is ne deubt that the

. erders pidssed by the aferesaid autherities are in viela-
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tien ef the instructiens issued ry the Railway Beard
e
order d4td,21,2,1992, In the circumstances, . deserve:

t® be set aside,

Be I, therefere] remand the matter te the disciplinary
autherity te held an enguiry under Rule 11 previding the
applicant the decuments with the helj-of which the allega=-
tien against him is seught te be preved and alse preduce
the members ef the preliminary enquiry cemmittee and

alse the Divisienal Mechanical Engineer, Khurda Read whese
epinien has be=en recerded at Annexure-R/5 be fere the
BEnquiry Officer as witnesses, The Bisciplinary Autherity
is accerdingly directed te institute an enquiry under

Rule 11 (1) (B) ef RS (B&A)Rules,1968 and the said enquiry
sheuld be cempleted within a peried ef 126 days frem the

date of appeintment of the Inquiring Officer en!Presenting

Officer,
9, With the abeve erder this O,A, is dispesed eof,
Ne cests.

od

VICE-CHAIRMAN

SAN/



