IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CQUTTACK BENCH: QUTTACK,

ORIGINAL APPLICATICN NOC,196 OF 2082
Cuttack, this the 9a+h day Q?JuIY'o 2003

JYOSNA RAO. b ¥onedl APPLICANT,
s VRS, &
DIRECTOR,
Depattment of SISI &
m"ther. TEEE R!SP@NDENTS.

FOR INSTRUCTIONS

1. whether it be referred te Che reperters or net? y@o,

2. whether it e circulated te all the 3eaches of the
Central Administrative Trisumal er net? |,

MEMBER (JU OI CIAL)



?

CENTRAL ADMINISTRATIVE TRIBUNAL
QUITACK B ENCH3QUTTACK. ‘

ORIGINAL APPLICATION NO,.196 OF 2002
cuttack,this the ©/, day Of July, 2003.

CORAM:

THE HONOURABLE MR, MANORANJAN MOHANTY, MEM3ER(JUDICIAL) .

JYOSNA RAQ,

wo.Late Bhima Rae,

At- oriya Bazar (Baumsagali),

pDist.cuttack,

At present ;Netaji Naear,

Pakisethy Cceoleny, Qr.Ne,VII,

PO/PSMadupatna,

pist.cuttack, esee APPLICANT,

By legal practitiemer; Mr.D,.P,Chalsamant,Advecate.
§ Versuss

i The pirecter,Department ef SISl & Small Industries

Service Institute vikash Sadan, Cellege Sgusre,
Cuttack,

2. The Development Commissiemer,Small Scale Industries,
Nirmam Bhavan, 7th Fleer,New Delhi-ll,

3. Unien of India represented threugh the secretary,
Ministry ef Industry pepartment of SISI ef ARI,
New Dalhi-llo

e, RE”N Dst.

By legal pr’actitioner s Mr, A,K.B®se,
' Senier standing Ceunsel,

Qi R D

MR, MANORANJAN MOHANTY, MEMS ER(JUDICIAL) s~

Censequent upoR sad demise of her huskand(Bhima Rae,

=
b

a wash Bey werking in the Departmental Canteen under the
Directer of 5,I,.5.I, at Cuttack) untimely on 04-9 7-2001,
the Applicant (Jyesna Rae) applied for an empleoyment en
cempassienate groeund en 19-29-2001,Her said representatien

net having oeen respended she has ceme up in this Qrieginal

<_
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Applicatien under Sectien 19 ef the Administrative

Trieunals Act,1985 with prayer fer a directien te

the Respendent-pepartment te give her an empleymeat

se that she can ever-ceme her indigeat cenditiem.Ilt

is the case of the Applicant that,as per Annexure-2
dated 07-03-2002 her case for cempassienate appeint.
ment was in active censideratiem;sut she has net,as
yet, received any orders.puring hearing,Mr. D. P,
pDhalsamant, learned Ceunsel apgpearing fer the Applicant
susmitted that the pest held sy the hussand ef the
Applicant is still lyimg vacant and, ia the said
circumstances, the Respondent-pepartment sught te

have censidered her case fer previding her a compa;si-
enate appeintment,witheut any delaysas the sole and whole
pursert of previding comgassicnate appeintment(as
enunciated oy the Heneurasle Apex Ceurt, time and again)
is te allew the Dependants of the deceasad Gevernmeat
servant te tide over the sudden jerk(im the family)due

te the prematurs death @f the sele bread winmer.

- The Respendent-Department have filed a ceunter
centesting the case of the Applicant,as raised ia the
Criginal Applicatien, fer a cempassisnate appeintment,
They have urged twe greunds,in the ceunter, im eppesing
the prayer (fer cemgassisnate appeintment)ef the Applicant.
The relevant pertien of the counter(at para-7 theresf)
are extracted weleow fer a ready references-
w(i) xxx,1t is suemitted that the Applicant has
peen granted family pensien of m,180 7/-per menth
and she has alse seen granted lumpsum ameunt eof

greup insurance of ®,17,373/-and DCRG of &, 1,00,
233/=,G.P.F, %,6,137/- and Leave encashment ef
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B8,153/-,LIC policy of #.55,908/-.As per the

scheme of DOPT the financial status of the

decendant of the deceas=d emgleyce has te

®e taken inte censideratisn while the case

of the com_assienate appeintment and it is

felt that the family is net indigent 'in the
facts and circumstances ®f the casem,

(ii) The deceased family Late 3Bhima Rae was

werking as a wash sey in the Tiffia Reem of

this effice and the Tiffin reem is en the verge

of clesure,as it is not giving the desirasle

service,puring the statutery audit frem A, G,

0ffice it has seen suggcsted te clese the Tiffin

reem and the cepy ©f the report as in this

regard as annexed herewith as Annexure-Rr/1,

Apart frem this it has already eeen susmitted

that the queta fer cempassisnate appointment is

5% of direct recruitment vacancy and it has

already seen exhausted and there is ne scepe

te get the appointment.Alse as the Tiffin reom is

geing te e clesed the vacancy ef washeey is net

required te se filled up*,
. 8 As te the first esjectien of the Respendents,
raised in the counter, that the Applicant having received
terminal senefits (like family pgension of .160 7/~ per
menth ete) her case cannet se said te be of an indigent
one, On the ®tCher hand, Mr.Dhalsamant,the learned Ceunsel
appearing fer the Applicant strenueusly urged that this
Trisunal, fellewing the decisisn rendered oy the Hen'sle
Supreme Ceurt of India in Very mamy cases in past including
the case of BALBIR KAUR AND OTHERS VRS, STEEL AUTHORITY OF
INDIA LTD, AND OTHERS (reperted in 2002(2)ATT (SC) 255 ) have
held that the terminal senefits cannet be the criterien te
ad judge a family (of a prematurely deceased Gevt, empleyee)
te se not an indigent ene and,therefere, Mc.phalsamant
prayed that this Trisunal sheuld direct the Respendent-

Department te reconsider the case of the Applicantilgs .-

censsnance with the censistent view taken ey the Hen'aele
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Apex Court of India and that ef this Trisunal rendeced

in the case of (1) MINA KUMARI MOHANTY AND ANOTHER VRS,

UNION OF INDIA AND OTHERS (reported in (1994) 2 ATT (CAT)

120; (2) RANKANIDHI SAHJ VRS, UNION OF INDIA AND OTHERS

(reported in 2002(2)1 CJD (AT) 21 and (3) in the case ef
SANKARSHAN SAHJ VRS, UNION OF INDIA AND OTHERS(reperted
in 95 (2093) CLT 18 (ATG).

4, As regards the point raised sy the Respendent-
Department pertaining te nen-availaeility ef 5% queta
set-apart fer cempassisnate appeintment (i.e. 5% of the
direct recruitment vacancy), Mr.A,K.Bese, eatned Senier
Standing Ceunsel for the Unien ef India suemitted that

at present 5% queta against direct recruitment ( fer
cempassienate appeintment)having seen exhausted, the
Respendent-pepartment are undene te censider the case

of the Applicant fer previding her a ceompassienate
appeintment.Resutting this plea of Mr.B®se, Shri phalsamant,
suemitted that this is a technical greund which sheuld

net stand en the way ef the peer Applicant:inasmuch as

the Resgendent-pepartment have net ceme eut with any
cenclusive evidence in suppert ef their claim te shew that
5% cempassisnate appeintment queta vacancies against direct
recruitment have since seen exhausted ner have they shewn
thelr eena fide attempt tewards the Applicant, by aducing
the vacancy pesitien fer the setter appreciatien ef the
facts ey this Trisunal.shri phalsamant further susmitted
that the very pest in which the huseand ef the Applicant was

werking is still vacant and, such pest(ef wash sey) seing

essential for a staff canteen,the Applicant can ese pested

as against thatpest,
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S I have coensidered the rigal suemissiens made
by the learned ceunsel appearing fer eoth the sides.I
am entirely in agreement with Mr,phalsamant, learned
cﬁunsel dappearing fer the Applicantjthat this Bench
has eseen,by fellewing the decisien 1mvthe case eof
Baleir Kaur(supra) censistently taking a view that
terminal eenefits cannet we the criterion te adjudge
the indigent cenditien of the family, and, therefere,the
plea as taken py the Respendents inethis Legard is
heresy ®ver-ruled.As regards the plea of the Respendents
pelftaining te nen-availasility ef vacancies te se given
te the Applicant(en cempassisndte appointment edsis), I
am te note that the vacancy ef wash-sey of the Canteen
is 8till vacant; as agaimst ywhich the Applicant can be
appeinted and that, merely because the Audit party has
recerded objection fer centinuance of the Canteen:the
Resp@ndents eught net te have kept the Applicant away
therefrem; especially because the very Audit repert
has suggested te adjust the staff engaged in the Canteen
te se deployed elsewhere.At the same time i is net
te se feorgotten that if 5% queta against the direct
recruitment,as urged by the Respondent-pepartment,is taken
inte acceunt; in each and every circumstances ef the case,
an Applicant /persen fer a cempassienite appeimment will
remain in elslivien te mitigate the hardships causéd
due te the premature death of the sele vread winner and,
therefere,I am of the view that this sefterfuge,as adepted

oy the Respendent-pDepartment,is against the spirit eof
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cempassienate agpeintment,Thus,the secend plea of the

Respendent-pDegactment is als® heresy ever ruled,

6. Having regard te the facts and circumstances

ef the case, I direect the Resgondents (particularly
Respendent Ne.l, the pirecter of SISI at cuttack)te
reconsider the case of the Applicant fer previding her

a cempassiecnate appeintment in the light‘ of the discussiens
made‘ aoeve, and te previde her em empleygent en
compassienate e¢reund as against the vacancy caused due

te the death ef her hussand (as she has get the necessary
qualificatiens te de the said jes) er in amy ether

(Greup D posts,within a peried of 99 (minety ) days frem

the date of receipt of a copy of this erder,

7. with the aseve ebservatiens and directiens
this Qriginal Applicatien is disgesed of; oy leaving

the parties te vear their ewn cests,

- MO HAN TY)
_—~= ' MEM3BER(JUDI CIAL)




