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uttack,this the 	9// day Sf July, 2613. 

CORAM: 

THE HON CU RA La E MR. MAN ORANJAN MO HAN TY, MEM 3 ER (JU DI CI AL) 

JYOSNA RAO, 
w'o.Late 3hira RaS, 
At- Oria Sazar (3*u*saali), 
DiSt. Cuttack, 
At presflt sNetaji Naar, 
Paisethy CSl.*y, Qr.N.. Vu, 
PG/PS sMadhupatna, 
Dist.CuttaCk. 	 ...• 	 APPLiCANT. 

By legal practitieners Mr.D.P.1halsamant,Advscate. 

$ Versus: 

The Dir,ct.r,Deartment of sISI & Small Industries 
Service Inntitute Vika3h Sadan,  CSIlege Suare, 
Cuttack. 

The DeVelSfm&t c,mmissi.*er,small Scale IAdUstries, 
Nirman ilhavan,7th FlS.r,N ew DeihiU. 

Unisn of In1ia represented threugh the Secretary, 
Ministry Of Industry Departmt of 5151 of API, 
New Delhi-U. 

RZPINDBTS. 

By legal praCtitisner s  M. A.R.$Sse, 
Seni.r Standing counsel. 

ft D E R 

MR. MAI'ORANJAN MCHANTC, ME3 ER(JUDICIAL) s- 

C•nsequent ucn sad demise of her hus nd(hirna rao, 

a Wsh 3•y werking in the Deertmtal Canteen under the 

Directsr Of 5.1.3.1. at CuttaCk) untimely on $4-s 7-2l, 

the Applicant (jyosna Rae) api-lied for an eml.mit OR 

cemassienete gc.u*d on 19-092041.Mer said reesitatien 

not h4ving oeen resp.*ded she has c.me up in this Origins]. 
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Application under section 19 of the Adnhiflistrative 

Triountis Act,19$5 with prayer for a direction to 

the RespSfldDeartment to give her an empl.ymt 

so that she can ever-come her ini9t c.nditicn.It 

is the case of the Applicant that,as Ler Annexure-2 

dated 07-I3-2$2 her case for c.mjassionate appoint 

ment was in active consideracien;.ut she has not, as 

yet, received any orders.ririn  hearin,Mr. D. P. 

Dhalsarnant, learned COunsel 	earing for the Applicant 

su,m1tted that the Ernst held •y the husband of the 

Applicant is still. I.Viag vacant and, in the 	said 

circumstances, the Resjndect_Decartrnent •uht to 

have considered her case for providing her a c.mass1- 

nate app.intment,with.ut any delay:as the s1e and wh1e 

urp.rt of r.vidin9 cemssinate 	ointment(as 

enunciated •y the i-jenoura,le Apex Court, time and again) 

is to allow the Dependants of the deceased GoverrAinent 

servant to tide over the sudden jerk(ia the family) du 

to the premetre death of he s•le bread winner. 

2. 	The Res ndent_Deartmeflt have filed a counter 

contesting the case of the Applict,as raised in the 

ori!inal Application, for a c.m.assi.nate appointrnit. 

They have ur!ed two !rouns,in the  counter, in •p.sing 

the £rajer (for com.assi,nate appointment) of the Applicant. 

The relevant p.rti'n of the cunter(at para7 thereof) 

are extracted óelow for a ready references- 

0(j) xxxtt is su*rnitted that the Applicant has 
been !ranted family pension of .1$7/..per month 
and she has also been granted lumpsum amount of 
group insurance of ,17,373/_and DCRG of 
233/-,G.P.F. .,137/- and 	ave encashment of 



/131/ 

I.153/-,LIc policy of .55,1*$/-.As per the 
scheme of DOP'r the financial status of the 
de,andant .f the ceased emlayee has to 
e taki into c•nsiAerti,n while the case 

of the c.m4.assienate app.intmeQt and it is 
felt that the family is not indit in the 
facts and cirmstances of the case. 

(ii) the deceased family hate ahima Rae was 
workiag as a wash oey in the Tif fin R••a of 
this office and the tif fin room is on the ver!e 
of closure,as it is not giving the desiraole 
service.During the statutory audit from A.G. 
Office it has O1 susteE to close the Tiffin 
room and the copy of the report as in this 
regard as annexed herewith as Aunexure..R/i. 
Apart from this it has already •ei suomitte4 
that the quota for c.mpassinate appointment is 
5% of direct recruitment vacancy and it has 
already •een exhausted and there is nm scope 
to get the appointmt.As* as the Tif fin r.m i 
going to se closed the vacancy of wash..y is not 
required to Ce filled up, 

3. 	As to the first oojecti.n of the Respafldetts, 

raised in the counter, that the Applicant having received 

terminal •enefits (like family eension of .16e7/.. per 

month etc) her case cannot •e said to e of an inçii1t 

one. On the other hand, Mr.Dhalsamant,the Learned Counsel 

a~L,earing for the Applicant struously urged that this 

Triounal, f011ewin! the decision rdered .y the H.n'•le 

Suprene Court of India in vèy many cases in past includin 

the case .f DALAIR I<A1JI AND OtHERS 'IRS. STL AYJTHORIPY OF 

INDIA Lt!). AND OtHERS (re.rted in 206 	(SC) 255) have 

hel' that the terminal ófits cannot 6e the criterion to 

adjudse a family (of a erernaturely deceased Govt. employee) 

to •e not an iridient one and,therefore,Mr.Dhalsamaflt 

preyed that thL Tri.unal sh•uld direct the Resp.ndt 

Department to reconsider the case of the Apjlicantg 

COfls*flCflce with the consistent vie., taken .y the 



1/41/ 
Apex Ceurt if India and that of this Tri.unal r4ece 

in the case if (1) MINA KUMARI M0MNTY AND ANtLHER VtS. 

UNION !! 	AND  !Tl! (repsrted in (194) 2 ATT (CAT) 

120: (2) RANKANIDIa SAI{J VRS. UNION SF INDIA AND OTHS 

(rep.rted in 2002(2)1 cJD (AT) 21 and (3) in the case if 

SAN I(AP.S HAN SA U VftS • UNI ON OF INL)I A AN D ST [-IERS ( r ep.rt ed 

in 95 (2003) CL1T 1$ (ATc. 

4. 	AS resards the p.int raised by the Resp.ndit 

Department pertaining to n.n-availa.ility Of 5% qu•ta 

set..apart for c.mpasgi.nate app.intment (i.e. 5% if the 

direct recruitment vacancy) 1  Mr.A.K.1.se, L earned Seni.r 

Standing C,unsel for the unien if India su.mitted that 

at presit 5% quita against direct r.cruitmt ( for 

cempassisnate appiifltment) having ween exhausted, the 

Res?SfldentDepartr*t are Undene to censider the case 

of the Applicant fr pr.viding her a cimpassisn ate 

app.intment.Rebutting this plea if Mr.$.se, Shri r,halsamant, 

submitted that this is a technical ground which shsuld 

net stand en the way if the p.r Applict:inasmuch as 

the ftes frondet.Department have not cime out with any 

conclusive evidce in supp.rt if their claim to shsw that 

5% cempassienate app.intment quita vacancies aeinst direct 

recruitm&t have since bei exhausted ncr have they shcwr.  

their •.na fide attempt t.wards the Applicant, by ad.. 

the vacancy p.siti.n for che setter appreciati.n Of 

facts sy this Tribunal.Shri Dhalsamant further sUbrnitt. 

that the very post in which the 1sSênd Si the App1iCdt was 

working is still vacant and, such p.st(ef wash 1•4 oeing  

ess*tial for a staff cante,the Applicant can •e pested 

as a!ainst thatpost. 



5. 	I have cinsidered the ri!.! susmissions made 

by the learned ceunsel appearing for seth the sids.I 

am entirely in a!reemt with Mr.Dhalsarnant,learned 

c.unsel apparjng  for the Applicant that this 3&ich 

has •een,by fe]lewing the decisien in the CaSE. if 

3albir KaLr(supra) c.nsistiti.y taking a vi, that 

terminal -benefits cannet be  the criterien to adjudge 

the indigit c.nditi.n of the family, and, therefore, the 

plea as taken by the ftesendents in this regard is 

here.y •ver...ruled.As regards the Vlea of the Res.ndents 

pertaining to n.navaila.ility if vacancies t. •e givg 

t. the Applicant(.n cimassi,n'Ite appeintment •aSi$), I 

am to note that the vacancy if ash..S.y of the Cantee-i 

is etill vacant; as against which the Applicant can 

appeinted and that, merely feecause the Audit party has 

recerded •Ijectisn for cantinuance if the canteen;the 

Respondents eught not to have kept the Applicant away 

therefrem; especially secause the very  Audit repirt 

has suggested to adjust the staff engaged in the Canteen 

to •e depl•yed elsewhere.At the same time it is not 

to se f.rgtten that if 5% qusta against the direct 

recruitment,as urged by the Respofldent-Department,is taken 

into acceunt; in eich and every circumstances of the case, 

an Applicant /peEssn for a c.mjassisnate appsitliuent will 

remain in •!.livisn to mitigate the hardships caused 

due to the premature death if the s•le area4i winner and, 

theref.re,I am if the vi0w that this s.ftirfuge,as adeted 

by the RespeLidentDep4irtment,i5 against the 



c.m?assi.nIte ap*intrnt.2hus,the second plea of the 

Res.n61t—DeaXtmt is also herei.y nver ruleE. 

Having regard to the facts and circuxnstances 

of the c.ase, I airect the tes..nents (particularly 

e3fl41et N..1, the Dir ect.r of sisI at uttack) to 

recansider the  case .f the APliCaflt  for pr.viIin her 

a c.m.assionate appintmt in the light of the discussi•ns 

maie ao*ve, and to pr.vi1e her an ensytht •* 

c.mpassi.nate !r.unI as against the vacancy caused óue 

to the death of her 1isóanE (as she has got the necessary 

qualificati•ns to ds the said j•S) or in any •ther 

cr.u, D p.st,wtthin a ;period .f 99 (ninety ) days from 

the date of receit of a c•.y of this order. 

14th the a.ve •Sservations and Jirections 

this Ori!inal ApplicatiOn 	is dis5ed Of; •y leavifl 

the arties to oear their own cøsts. 

(IxAN 0 RANJN MC :hM TI) 
ME3(JUDI IAl) 


