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THE HONOURABLE MR.MANORANJAN MOHANTY ,MEMBER(JUDL.) .
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SHRI BIJNA KISHORE MOHANTY,

Aged about 39 years,

8/o.Late Pravakar Mohanty,

Working as Income Tax Officer,
Rourkela,Dist.Sundargarh. eeoce Applic ant.

By legal practitioners M/s.J.M.Patnaik,
S.Mishra,
R.K.Pattnaik,
P.K.Rout,
D.P.Mohanty,
Advocatés.

=Versug=

1. Union of India represented by the
Secretary,Ministry of Finance,
Department of Revenue,

Central Secretariat,
NEW DELHI-110 00l.

2. The Chairman,
Central Board of Direct Taxes,
Department of Revenue,
NEW DELHI,

3. The Chief Commissioner of Income Tax,
Orissa, Ayakar Bhawan,Bhubaneswar,
Dist.Khurda.

4. The Commissioner of Income Tax,Sambalpur,
At/Po/Dists: Sambalpur.

5. The Additional Commissioner of Income Tax
(Hgrs.) (a6nn.) ,0£fice of the Chief
Commigsioner of Income Tax,Crissa,

Ayakar Bhawan,Bhubaneswar,Dist.Khurda.

6. The additional Commissioner of Income Tax,
Rourkela, Dist.sunc?ia[garh,

e Res on
By leg&l P den

ts.
——
pPractitioners; Mr.A.K.BoseoS.S.C.(Central)/‘\:LB
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Applicant Bijna Kishore MOhanty, an Income Tax

Officer, is now stationed at Rourkela.He came to be
posted at Rourkela ( on transfer from Bhubsneswar )
by an order under Annexure-A/2 dated 14-05-2003,That
order was passed within a span of eight months of his
posting at Bhubaneswar.Having fiaced another transfer
order ( under Annexure-A/3, dated 21-05-2004) to go
from Rourkela to Sambalpur (that too within a year of
his posting at Rourkela), he has filed this Original
Application under section 19 of the Administrative
Tribunals Act,1985. He has challenged the transfer
order dated 21-05-2004, by branding the same to be
bad on the ground that the same ( Annexure-a/3 dated
219#05-1004) has been issued in gross disregard to the
Office Memorandum under Annexure-2/5 dated 14-05-2008,
in which transfer guidelines for Gr. 'B! Officers of
Orissa Region CC;T were framed.In the said guideline,
it is alleged, it has been provided that after his
stay for three years at a particular station,a Gr.B
Officer may only be disturbed on transfer.It is also
the case of the Applicant that education of his
childrens shall be seriously disturbed;if the impugned
order of transfer is allowed@ to be operated.The Applicant
has also alleged that the impugned transfer to be an

outcome of malice/malafide ané intended to punish
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him without giving any prior opportunity.He, therefore,

prayed to quash the impugned order of transfer that
was issued under Annexure-2/3 dated 21=-05-2004.

2. Resgpondents have filed a counter disclosing
therein that the Applicant was transferred from
Bhubaneswar to Rourkela on consideration of his
representation/option (for his transfer either to
Rayagada,Keonjhar or Jharsuguda)and that his request/
option was duly considered and,as there were no
vacancy in the grade of Applicant,in any one of
those opted places,he was transferred to Rourkela
(which was also close to Jharsuguda; one of his
preferred places of dstinations)during 2003=2004.
In paragraph-10 of the Ceunter it has been disclesed
by the Respendents that the Applicant has faced the
impugned erder of transfer (frem Reurkela te
Sambalpur)fer administrative reasens and em efficial
exigencies .The detailed reasens/greunds basing en
which the impugned transfer erder was passed has
been supplied in a clesed felder.Altheugh privilage
has been claimed under sectien 124 of the Indian
Evidence Act,1972; ne petitien (supperted by
Affldavit/‘ferifieathnu frem the highest gutherity

of the Respendent Department) has been filed in this
case,Respendents have alse denied plea of malice
that has been raised by the Applicant,
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3. Applicant has filed a rejeinder te the
Ceunter filed by the Respendents and the Respendemts
have alse filed a reply ( te the rejeinder filed by

the Applicant) which hase alse been centested,

4, Having heard Mr.Patnaik, Leamed Ceunsel
appearing fer the Applicant and Mr, A. K.Bese,Ld,
Senier Standing Ceunsel appearing fer the Respendents,

the materials (imcluding the materials placed in

clesed cever)placed en recerd, have been perused.

5, Sulbmiss iens advanced by the respective
ceunsel de net need any emphasis;because vielatien
of the guidelines (framed with regard te transfer
and pesting ef the empleyees of the Inceme Tax
Department) gives ne right enferceable by the
Applicant. That apart, the plea of mala fide as
urged by the Applicant has ne prudential value in
absence of any decumentary preef. It is reiterated
that it is easy te urge mala fide but daifficult te
preve.Ilt is a fact that the Applicant is helding

a transferable pest in the Department.It is alse
settled law that transfer is an incidént ef Service
and interference in an erder ef transfer is very
very limited by the Ceurts/Trikumals .The interference
in an erder ef transfer is pessilie enly when the
same is made in gress vielatien ef statutery and
mandatery rules er when the same is made with preved

mala fide.The interference is alse pessible, if the orﬂer%t
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of transfer is made due te interventien ef external
parties er by way ef punishment,witheut giving any
eppertunity te the persen cencemed,

6. As a last straw eof the Camel's back,learned
ceunsel fer the Applicant has led empkaais'for
epening the file te preve his allegatien that
the erder of transfer has been made by way eof
punishment witheut eppertunity te the Applicant and,
in the said premises,the file (aspreduced by the
Respendente, dealing with the transfer ef the
Applicant) was epened and perused. On perusal ef
the file, it is seen that en the basis ef an
anenymeus petitien ( witheut name, address.ef the
sender and date) sent te the Chief Cemmissiener ef
Inceme Tax, Zhubaneswar ( Cepy stated te have been
sent te the Directerate Ceneral ef Inceme Tax
(Vigilance), New Delhi) the file was epened em
04.05.2004 with the fellewing netess.

"The Directerate General ef Inceme Tax

(Vig .)New Delhi vide their letter We,

DGIT(V)/CV0.1/103/04/51 have ferwarded

the complaint against Shri B.K.Mghanty,

ITO, Ward-.l,Reurkela being of administa

rative nature te the CCIT, Bhukaneswar

(Flag-'A*') .The cemplaints centain basi.

Cally the misuse of eoffice and pewer by

Shri Mehanty.It was enquired inte and

it was feund that Shri Mehanty 1s in the

habit ef asking bribe frem the taxpayer

and hargssing them in case they de net

succumbd te it.This is a regular practice
adepted by him.In fact he has damaged the

reputatien ef thé Department befere thg
taxpayers .It was feund that Shri Mehanty
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was instrumental in cenducting seme surveys
in and areund Reurkela.Due precedure of law,
as laid dewn in the Inceme Tax Act,1961,was
net fellewed in the pest Survey Investigatiens
and assessment.This is a practice reserted by
him fer harassing the tax payer and cellecting
bribe frem them.If this practice gees en’and
en, then the image eof the Department will take
a serieus jelt.

Submitted fer kind perusal and
censideratien of the CCIT",

Thereafter,in the file the CCIT, en 04.05.2004

neted as under:.

"The cemplaints received against Shri
Mehanty , ITO Ward.I,Reurkela enly

cenfirms the reperts received frem seme

of the taxpayers and ceunsels ef Rourkela
and surreunding areas abeut the harassment
and ceerciem by Shri Mehanty amd the Addl.
C®T,Shri S.R.Senapati in fercing them te
submit te their unlawful demands.Reperts
have been received that they have cenducted
surveys witheut preper autherisatien ner
the surveys were recerded,er reperted in
the Departmental recerds,C,I.T.(Sambalpur)
has been asked by me te ensure that this
sert of activity is stepped at ence.Further
they sheuld ebtain prier appreval ef the
CIT pefere undertaking survey activity
sepecially during the meanths ef May te
July, 2004,

Immediate Vigilance inspectien be
carried eut ef this ward and alse ef the
werk dene by Shri Mehanty during the
peried he was pested in this ward.
Enquiries may alse be made abeut the
clandestine and unautherised surveys
cenducted by him. Till the inspectien/
enquiry is cempleted he may be givem a
nen-assessment pesting eutside Reurkela
Range®. -1



@

As it appears, in the abeve premises, the
AppliCant has been transferred frem Reurkela te

7. It is seen that allegatiens were there in

the anenymeus petitien against ene JCIT Shri Senapati
and alse against the Applicant (Shri B.K.Mehanty),
I.T«0s; but ne whisphere has been made in the

nete.sheet, abeut the said JCIT W?

Shri Senapati.

8e On clese perusal ef the nete.sheet, it is

seen that it has been neted that the cemplaints

centain, basically, allegatien ef misuse of effice

pewer by the Applicant/Shri Mehanty and that the

same were enquired inte with findings that

Shri lbhinty was in habit eof asking fer bribe frem
taxpayers by harassing them in case they de net

succunbd te pay bribe.It has,hwsever,net been disclesed
in the nete (ner anywhere in the file)as te whe
cenducted the enquiry and en which date(s);as te whether
while making such enquiry,sufficient epportunity was
given te the Applicant te defend his case;as te en what
basis the said findings had been arrived at as against
the Applicantywhe identified the anenymeus petitien

end whe substantiated the allegatiens?.Frem all these the
first pertien ef the netegheet smacks mala fide of the
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hutherities;because of what has been stated in the
secend part thereef.In the secend part, there are
instructiens te cause an énquiry.The secend part

of the neting gees te shew that the CCIT of Orissa
asked te cenduct an enquiry en the allegatien raised
in the anenymeus petitien.If that apart ef the
netings are accepted, then the previeus netings
(pertaining te enquiry) was definitely a false ene.
It appears, the anenymeus petitien was breught inte
recerd and first part ef netings are the eutceme of
mala fides and intended te put the Applicant imn
difficult situatien/transfer.

9. Since the matter s been erdered te be
enquired inte (as is seen in the secend part ef the
netesheet; apparently ef the CCIT), the next questien
arises as te what shall be enquired intejespecially
in absence ef the cemplainant.

10. Befere preceeding further, the pesitien ef

law is examined herein belew.Gevernment ef India
have, time and again,issued varieus instructiens
disclesing therein as te what actien sheuld be

taken en anenymeus petitiens and that it has been
rightly instructed that anenymeus petitien (witheut
any name, address and date) eught net te have been
entertained at all.If the Gevernment machinary shall
start taking nete ef such unfeunded letters,whe shall

ceme forward te suppert the anenymeus letters and
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in that case hew can natural justice be cemplied
with?. Therefere,rightly it has beem instructed

in para 53211 ef Chapter.l2 ef the Manual ef Office
precedure (Vel .,I.Admn.) issued in February, 2003 by
the Directerate of Inceme Tax (Organisatien and
Management Services) eof Central Beard and Direct
Taxes of Department ef Revenue of Gevernment eof

India that erdinarily ne actien sheuld be taken

on _any anenymeus eor pseudenymeus cemplaints and

that such cemplaints,in nermgl ceurse, sheuld be
filed, The said Gevernment ef India instructiens

are censistant with the principles of natural justice
and are statutery in character under the Censtitutien
of India.At the eut set eof entering inte enquiry en
such cemplaints, ene shall face hurdle ef ‘nebedy

te suppert the cemplaint® and, in absence of a

persen (persens) te suppert the cemplaint,me actien
can be taken against the individual,against whem

the allegatiens have been levelled and, therefere,
rightly it has been instructed by the Gevernment

of India just te file such cemplaints.At the best,the
Gevernment Can keep clese watth emn the allegatiens
centained in such letters ajainst a Gevernment servant
and , if the autherities are satisfied that there are
any ieta ef truth,then enly,after giving oppoitmity,

can preceed against the said Gevernment servant.
1l New ceming te the case in hand,it is seen

that en the basis eof allegatiens alene, the Applicant
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has been asked te face transfer,which ameunts te
be a punitive erder eof transfer.Ordering transfer
pending enquiry,can alse be branded as a punitive
actieny which sught net te have been dene witheut

giving prier eppertunity te the Applicant te have
his say in the matter.

12, At this stage,it is werthwhile te reiterate

the view taken by the Hen'ble Apsx Ceurt ef India

in the case of E.P.ROYAPPA vrs, STATE OF TAMIL NADU
(reperted in AIR 1974 SC 355);wherein My Lerd Justice
Bhagwatd J,(speaking fer the majerity)held as under;.

Articles 14 and 16 strike at the arbitrariness

im State actien and ensure faimess and equality

of treatment.They require that State actien must
be based en valid relevant principles applicable
alike te all similarly situate and it must net

be guided by any extraneeus er irrelevant censi.
deratiens because that weuld be denial eof equality.
where the eperative reasen fer State actien as
distinguished frem metive inducing frem the ante
chambexr ef the mind is net legitimate and relevant
but is extraneeus and eutside the area of permissible
censideratiens,it weuld ameunt temala fide &xercise
of pewer and that is hit by Article 14 and 16",

In the case ef GENERAL ASSEMBLY OF FREE CHURCH

ete. vrs., OVERTOWN 1904 AC 515 at 695, the Heuse eof
Lerd said:.

"I take it te be clear that there is a
cenditien implied in this as well as in
ether instruments which create pewers,
namely,that the pewer shall be used bena
fide fer the purpeses fer which they are
cenferred®,

The Hen'ple Supreme Ceurt in t he case o%
- S
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MANAGE OF SYNDICATE BANKvrs, THE WORKMEN, 1966 AIR SC

1283 specifically censidering when an erder of transfer
can be interfered with by Ceurts and Tribunals held as

under .

*If an erder eof transfer is made malafide ex
fer seme ulterier purpese,like punishing an
empleyee fer his trade wnien activities,the
Industrial Tribunals sheuld interfere and set
aside such an erder ef transfer,because the
mala fide exercise of pewer is net censidered
te be the legal exercise of the pewer given by
law.But the finding ef mala fide sheuld be
reached by Industrial Tribunals enly if there
is sufficient and preper evidence in suppert
of the finding.Such a finding sheuld net be
reached capricieusly er en flimsy greunds®,

In the case of LACHMAN DASS wys ., SHIVESHWARKAR

AND OTHERS (AIR 1967 Punjab 76,Justice H.R.khamna J,
(as His Lerdship then was) ebserved as underi.
“iWhen a transfer is made in vielatien eof any
legal previsien er is etherwise mala fide can
be quashed by the Ceurt,is new well settled”,
It is alse net eut ef place te mentien herxe
that transfer is an exigency ef seivice and may be
erdered feor administrative reasens and the empleyer
is the best judge in this regard; as an erder ef
transfer (as ebserved by V,¥halid J.as His Lerdship
then was ) in the case eof P.PUSHPAKARAN vrs CHAIRMAN

COIR BOARD (HKerala) 1979 (1) SLR 389) "it can upreet

a family,cause irreparable harm te am empleyes and

drive him inte desperatioen.It is en acceunt ef this

that transfers when effected by way ef pmishmnt,/\%
&)
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theugh en the face ef it may bear the imsignia ef

innecence, are quashed by Ceurts".

In the case of C.RAMANATHAN vrs, ACTING ZONAL

MANAGER FOOD CORPORATION CF INDIA, MOWT (1980 (1)SLR
399) the Hen'ble High Ceurt ef Madras censidered the
scere and extent ef the judicial review in matters of
transfer and declared that ne deubt, a nermal erder

of transfer can,wnder ne circumstances,be misundersteed
as punitive measure.But in the circumstances

surreunding such an erder leads te a reasenable
inference by a well instructed mind, that such an

order was made in the celeurable exercise of pewer

and intended te achieve a sinister purpese and based

en irrelevant censideratien,then the arms of the ceurt
can be extended se as te decipher the intendment of

the erdér and set it aside en the greund that it is

made with a design and metive eof circumventing
diséiplinary actien and particularly when a Civil
servant is invelved,te aveid the stringent but mandatery
precedure prescribed in Article 311 (2) ef the
Censtitutien eof India.

In PRAKASH CHANDRA SAXENA vrs., STATE OF MADHYA

PRADESH AND OTHERS (1980 (1) SLR 788) a single Judge
of the Madhya Pradesh High Ceurt quashed an erder of
transfer en the greund that it was net bena fide

when it was erdered em suspicien that there was

semething wreng and fails te make further enquiry e
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A Bench ef the CAT at New Delhi in the case
of K.KoJINDAL vrs, GENERAL MANAGER,ZNORTHERN RAILWAY

AND OTHERS (reperted in ATR 1986 CAT 384) have alse

quashed the erder of transfer;fer the same has been

made as a punitive ene,

Apart-frem the abeve,as ebserved by the
Hen'ble Supreme Ceurt,frequent and unschedule
transfer of a Gevernment servant may upreet the
family cause irreparable harm te an empleyee and
derive him inte desperatien.

It has further been held by the Hen'ble
Apex Ceurt that mid-academic transfer be aveided

1f there are ne cempelling reasen.

13, In the backgreund ef what has been discussed
abeve,since the mid.academic issuance ef the jimpugned
erder of transfer is preved te be a punitive ene (and
has get ne legs te stand,being Hased en anenymeus
petitien) and an eutceme of arbitrary exercise ef

pewer, the same is hereby quashed.

14, As a censequence,this case is allewed.Ne cests,

(MANORANJAN MOHANTY)

}L\L)lr#;o/m/




