
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
CUTT1K BENCH; CUTTIK 

Original ApplicaticnNo. 224 of 2004 
Cuttk,this the 20th October, 2004 

Bijna Kishore MOhanty. 	.... 	Applicant. 

-Versus - 

Union of india & Org 	...• 	Respondents. 

FOR INSTRUCTIONS 

'p 
1 • 	Whether it be referred to the reporters or not? 

2. Whether it be circulated to all the Benches of 
the Central Administrative Tribunal or not? 

( MANORANJAN M4HANTY  )o )ft 
MEMI3ER(JUDICtAL) 



CENTRAL ADMINISTRATIVE TRIWffiAL  
CUTTACKBE NC H: CUTTI( 

ORIGINAL APPLICATION NO.224/20 
Cutack,this the 20th day of October,2004 

C 0 R A M:- 

TIE FiONOURABLE MR.MANOR1NJAN M0HANTY,MEMBER(J1JDL.). 

SHRI BIJNA KISMORE MOHANTY, 
Aged about 39 years. 
s/o.Late Pravakar MOhanty, 
Working as Income Tax Officer, 
Rourke].a,Dist.Sundargarh. 	.... 	Applicant. 

By leqal practitioner: N/ .J.M.Patnaik, 
S .Mishra, 
R.K.Pattnaik, 
P .1<jout, 
D .P.Mohanty, 

AdvOCaths. 

-Versus- 

Union of India represented by the 
Secretary.MinistrY of FinanCe, 
Department of Revenue, 
Central Secretariat. 
NEW DELHI-hO 001. 

The Chairman 
Central Board of Direct Taxes, 
Department of Revenue, 
NEW DELHI. 
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3, 	The Chief CJmrissiofler of Income. Tax, 
Orissa, Aya1ar 	Subaneswar, 
Dist.Khurda 

4. 	The CrunissiOfler of Income Tax,Sarnr'a1pUr, 
At/'o/tist: Sambalpur. 

5, 	The Additional Corgissioner of Income Tax 
(Hqrs.)(Jmn.),OffiCe of the Chief 
Commissioner of Income Tax,Crissa, 
Ayakar Ehawan, Bhubaneswar,Dist.KhUrda. 

6 	The hditjonal Cw,issioner of Income Tax, 
Rozrke2 a, Dlst.Sw7Oargari?, 

Respondents 
By legal practitjoner: 
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plicant 3ijna Kishore MOhanty,an Iflccine Tax 

Officer, is now stationed at Rourkelajie came to be 

posted at Rourkela ( on transfer from Bhubaneswar ) 

by an order under Annexure-.A/2 dated 14-05-2003.That 

order was passed within a span of eight months of his 

posting at Shubaneswar.Havjng I&ed another transfer 

order ( under Annexure.A/3, dated 21-05-2004) to go 

from Rourkela to Snba1pur (that too within a year of 

his posting at Rourkela), he has filed this Original 

Application under section 19 of the Administrative 

Tribunals t,1985. He has challenged the transfer 

order dated 21-05..2004, by branding the same to be 

bad on the ground that the same ( Annexure-.JJ3 dated 

219-05-1004) has been issued in gross disregird to the 

Office Memorandum under Annexurep/5 dated 14-05200, 

in which transfer guidelines for Gr. IBI Officers of 

Orissa Region CCIT were framed.In the said guideline, 

it is alleged, it has been provided that after his 

stay for three years at a particular station,a Gr.3 

Officer may only be disturbed on transfer.It is also 

the case of the Applicant that education of his 

childrens shall be seriously disturbed;jf the impugned 

order of transfer is allowed to be operated.The Applicant 

has also alleged that the impugned transfer to be an 

OUtcore of malice/malafide and intended to punish 

i. 
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him without giving any prior opportunity.He, therefore, 

prayed to quash the impugned order of transfer that 

was issued under Annexure-A/3 dated 21-'05-2004. 

2. Respondents have filed a counter disclosing 

therein that the Applicant was transferred from 

Bhubaneswar to Rourkela on consideration of his 

representation/option (for his transfer either to 

Rayagada,Ieonjhar or Jharsuguda) and that his requesj/ 

option was duly considered and,as there were no 

vacancy in the grade of Applicant,in any one of 

those opted places,he was transferred to Rourkela 

(which was also close to Jharsuguda,• one of his 

preferred places of dstinations)during 003-2004. 

In paragraph-10 of the CUflter it has been discissed 

by the Respamiants that the Applicant has faced the 

impugned erder of transfer (fram Rourkela t. 

Sambalpur) f.r edministrative reas.ns and on •ffisiml 

exigencies .The detailed reas.ns/gram48 basing an 

which the impugned transfer crier was passed has 

been supplied in a clesed f.lder.Alth.ugh privilage 

has been claimed under sectien 124 .f the Indian 

Szidence Act, l7 2; as,  petiti.n (supp.rted by 

Affidwitrlerificatian I r.m the highest auth•rity 

of the Respsn&ant Departiuett) has been filed in this 

case.Resp.ndents have also,  denied plea of malice 

that has been raised by the Ap1ican,. 

0 
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Applicant has filed a rejeinder to the 

C.xnter filed by the Reap.ndents and the Respendette 

have use filed a reply ( to the rej.inder filed by 

the Applicant) which hue also been centested. 

Having heard Mr.Patnaik, Learned Cinsel 

appearing for the Applicant and Mr. A. i(.Bsse,Ld. 

Sejr Standing C.unsel appearing for the Resp.ndents, 

the materials (including the materials placed in 

c]sed caver)placed on recsrd, have been perused. 

S. 	Suimissians ad'anced by the respective 

C.unsel de not need any emphasis:because vi.latisn 

of the guidelines (framed with regard to transfer 

and pesting of the empl.yeea .f the Iac.me Tax 

Department) gives no right enf.rceable by the 

Applicant. That apart, the plea .f mala fide as 

urged by the Applicant has no prudential value in 

absence of any d.cumentary pre.f. It is reiterated 

that it is easy to urge mali fide but difficult to 

pr.ve.It is a fact that the Applicant is h.loU.ng  

a transferable pest in the Department.It is also 

settled law that transfer is an i*cide t .f Service 

and interference in an erder .f transfer is very 

very limited by the C.urts/Tribunjls The interference 

in an •rder .f transfer La pissilie only when the 

same is made in gr.ss 'ri.iati.n of statut.ry and 

mandatery rules .r when the same is made with prsved 

mali fide .The interference is also pessible, if the orderl 



.f transfer is made due to interverzti.n of external 

parties or by way of punishment,withsut giving any 

pportunity to,  the peren cncerned. 

6 • 	AS a last straw .f the Cwnel's bck,learned 

c.unsel for the Applicant has led empasjs for 

epenirig the file to,  pre his allegation that 

the .rder .f transfer has been made by way of 

punishment withent .pportunity to the Applicant and, 

in the said premises, the file (as produced by the 

Respondents, dealing with the transfer of the 

Applicant) was opened and perused. Cki perusal of 

the file, it is seen that an the basis .f an 

anenymss petitian ( without nan, addresa.f the 

sender and date) sent to the Chief C.zmnjssi.ner of 

mc .me Tax, Eubaneswar ( C•py stated to have been 

sent t• the Directorate General of Income Tax  

(Vigilance), New Delhi) the file was .pened an 

04..05.2004 with the f.l3.wjrig netes :. 

"The Directorate General of Inceme Tax 
(Vig.)New Delhi vide their letter go& 
DGXT(V)/CV04/i€3/$4/51 have forwarded 
the complaint against Shri B .K.M.hanty, 
ITO, War4.l,jt.urJcela being .f administ. 
rative nature to the CdT, hubaneswar 
(Plag..A') .The complaints c.ntain basi. 
oally the misuse of .ff ice and pwer by 
Shri M.hanty.It was enquired Into and 
it was feund that Shri Mehanty is in the 
habit .f asking bribe from the taxpayer 
and harassing them in case they do net 
succumb to it.This is a regular practice 
adop ted by him • In fact he has damaged the 
repu titian of the Department bef•re the 
taxpayers .It was fund that Shri Mehaflty 

imp, 



was instrumental in conducting some surveys 
in and around R•urJ3la.Dae pr.cedure of law, 
an laid d.wn in the Income Tax ACt,161,wa$ 
not followed, in the post Survey Investigations 
and assessment.This is a practice res.rted by 
him for harassing the tax payer  and c.11ecting 
bribe from thein.If this practice goes in'and 
en, then the image •f the Department will take 
a serilus jolt. 

Sukinitted for kind perusal and 
consideration of the CCIT"Ø  

Thereafter,in the file the CCI?, on 04.05..2004 

noted as under:.. 

"The complaints received against Shri 
?4ohanty • ITO War L..I,Rs,urkela only 
confirms the rep.rts received from some 
f the taxpayers and counsels of Rourke 

and surrounding areas about the harassment 
and c.erciaa by Shri Mohanty and the Mdl. 
CT,Sbri 3 .RSenapati in f.rcing them to 
submit to their unlawful demands .Rep.rta 
have been received that they have conducted 
surveys without proper authorisatisn nor 
the surveys were rec.rded,.r reported In 
the Departmental rec .rds, C .1 t • (Sambal pur) 
as been asked by me to ensure that this 

sort of activity is st.pped at once .Furthar 
they should obtain pri.r apprsua3. of the 
CIT before undertaking survey activity 
sepecially during the months of May to 
July, 2004. 

Iunediate Vigilance inspection be 
carried out .f this ward and also .f the 
work dens by shri Mshanty during the 
period he was posted in this ward. 

tcLuiries may also be made about the 
clandestine and unauth.rised surveys 
conducted by him. Ti].l the inspecti.n/ 
enquiry is completed he may be given a 
non.. assessment p.s tiag outs ide Ron rkel a 
ftange 



14a 

As it appears, in the ab'e premises,the 

AppliCant has been transferred from Reurkela te 

Sambalpur. 

I • 	It is seen that allegatiens were there in 

the an.nym.us  petitt.n against one JCIT Shri Senapatli, 

and also against the Applicant (Shri 9.KJ4shanty). 

I.T.O.1 but no whtsphere has been made in the 

n.te...sheet,ab.ut the said JCIT 

Shri Senapati. 

8. 	Ci cisse perusal if the n.te..sheet,it is 

seen that it has been n.ted that the cempldnts 

centain, basically, allegati.n .f misuse .f if fLoe 

p.ier by the Applicant/Shri Mihanty and that the 

sane were enquired ints with findings that 

Shri M.hanty was in habit .f aS king for bribe f rem 

taxpayers by harassing them in case they do net 

succuAID to pay brjbe.It has,hssever,n.t been discl.sed 

in the nets (n.r anywhere in the file) as too who 

cmnduc ted the enquiry and an which date(s) as to whether 

while making such enquiry, sufficient •pp rnity was 

given to the Applicant to defend his case; as to on what 

basis the said findings had been arrived at as against 

the Appliciintwh• identified the annymsus petitimn 

nd who substantiated the allegatimne?jrem all these the 

first prtimn if the n•teheet sniac3s mala fide if the 
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uth.rities; because of what has been stated in the 

secend part there.f • In the secend part, there are 

instructiens to cause an anquiry.The secsnd part 

.f the n.tinq ges to shew that the CCI? .f Oriasa 

asked to cinduct an enquiry on the  allegationraised 

in the an nyrn•us petiti.n • If that apart .f the 

n.ttngs are accepted, then the prevj.us  netthcj 

(pertaining to enquiry) was definitely a false one. 

It apjears, the aflenymeus petitisri was br.ught into 

rec.rd and first part .f n.tings are the sutc.ne  Of 

mala fides and intended to put  the Applicant in 

djffjcu.jt situatien/transfer. 

Since the matter ta s been •rdered to be 

enquired into (as is seen in the secend part .f the 

n.tesheet1 apparently .f the  CCI?), the next questien 

arises as to what Shall be enquired int.,epecial1y 

in absence of the cImp1.Jant. 

10 • 	8ef.re  pr.ceedjng further, the pesitian  of 

law is examined herein belSw.G.v-emment of India 

have,tia and again,jssued various instructions 

djscl.sing therein as to  what action sh.uld be 

t&n on ansnym.us  petitions and that it has been 

rightly instructed that anenymsus petition (withsut 

any name, eddress and date) ought not to have been 

entertained at all .If the Grernment machinary shall 

start taking n.te .f such unfounded letters,whs shall 

come f•rwerd to supprt the anonymous letters and 



in that case how can natural justice be complied 

with?. Theref ire, rightly it has been instructed 

in para 5s2i1 of Chapter1142 of the Manual of Office 

prscedure (Vol .L.nri.) issued in February, 2003 by 

the Directorate of Income Tax (Organisation and 

Management Services) .f Central Board and Direct 

Taxes of Department of Revenue of Government of 

India that ordinarily piacti.n sh1d be taken 

on any anonymius or pseudgqZmeup complaints and 

t such cern] 	in normal ceu rse, ah ouldbe 

pled. The said Government of India instructions 

are consistant with the principles of natural justice 

and are statutory in character under the Constitution 

of India ,At the out set of entering into enquiry on 

such complaints, one shall face hurdle of 'nobody 

to support the complaint" and, in absence of a 

person (oers ens) to support the e.inplaint,ni actien 

can be t aken against the mdiv Uud, against whom 

the allegations have been levelled and, theref ire 

rightly it has been instructed by the Government 

of India just to file such csmplaints.At the best,the 

Government can keep cl.se  watfh on the allegations 

contained in such letters against a Government servant 

and ,, if the authorities are satisfied that there are 

any iota of truth, then only,  after giving •pp.rtrnity, 

can proceed against the said Government servant. 

11. 	Now c.ming to the Case in hand,it is seen 

that In the basjs of allegations  alone, the XPPlicant 



has been asked to face transfer,which antiunts to 

be a punitive .rder if trarisfer.Orderjng transfer 

pending enquiry, caj also be branded as a punitive 

actionj which eught net to have been dame witheut 

giving prier •pp.rt*mity t. the Applicant to have 

his $ay in the matter. 

12. 	At this $tage,it is werthwhjle to reiterate 

the view taken by the H*i'ble Apex Ciurt of India 

in the case of ! .P .ROYAPP vrs STJTa OF TAJiii NADU 

(rep.rted in AIR 174 SC 555)whereim Ml'  Lird Justice 

iagwati J.(speaking for the maj.rity)heli as under:.. 

NArticles 14 and 16 strike at the arbitrarinese 
i* State actiun and ensure fairness and equality 
if ttment.They require that State actian must 
be based an valid relevant principles applicable 
ai.ike to all similarly situate and it must not 
be guided by any extrane.us  or irrelea*t cameL.. 
deratj.ns because that w.uld be denial if equality, 
where the iperative reasam for State actiam as 
distinguished f rem mitive inducing f rem the ante 
chanter if the mind is not legitimate and relevant 
but is extrane.us  and •utside the area if permissible 
cansjderatjans,jt w.uld ametmt ternala fide exercise 
if p.wer and that is hit by 'rticle 14 and 16N. 

In the case if GNRAIJ AS143LY OF 	CHLM 

ete,  vrs, (WERTO)1 1$4 AC 515 at 695, the iI,use if 

Lrd said:.. 

I take it to be clear that there is a 
c.riditten implied in this as well as in 
.ther instruments which create pwers, 
nanely,that the p•i,er shall be used bina 
Lide for the purp.ses for which they are 
c.nfe rred 

The Ham'ble Supreme Ciurt in the case if 

I 
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also 

SYNDICA1 &4C vrs o THE WORi(MN1  166 AIR SC 

1283 secifica.l1y caneidaring when an •rder .f transfer 

can be interfered with by Ceurts and Tribunals held as 

tmderL, 

"If an •rder .f transfer is made malafide or 
for some ulterier purpose,,li)w punishing an 
empl•yee for his trade unian activities,the 
Industrial Tribunals sh.uld interfere and set 
aside Such an .rder .f tranafer,because the 
mala fide exercise .f pswer is not c.nsidered 
to,  be the legal exerjse if the p.wer given by 
law.But the finding .f mala fide sh.uld be 
reached by Industrial Tribunals only if there 
is sufficient and preper evidence in supp.rt 
if the finding .Such a finding sheuld net be 
reached capricicusly or on flimsy graunds". 

In the case of LACHI4AN DASS vrs ' IVESHWARKAR 

AD OTHiRS (AIR 17 Punjab 7,Juntjce 11.R.1anni J •  

(as His L•rdship then was) •bsexved s under:.. 

a transfer is made in vi.latiin if any 
legal prsrisian or is .therwise mala tide can 
be quashed by the C*urt,is new well settled'. 

It is also net out if place to mentian here 

that transfer is an exigency of so nice and may be 

rdered f •r administrative re as ins and the empi .yer 

is the best judge in this regard; as an .rder of 

transfer (as •bser7ed by V.*ialid J.as His L.rdship 

then was ) in the case of P&PUSHPAM&W 'irs .CMAIRMAN 

COIR BOARD (kèrala) 11 (2.) £LR  3) Hit can upret 

a farnily,cause irreparable harm to an omplsyee and 

drive him into desperati.n.It is in acc.unt of this 

that transfers when effected by way if punishment, 

I 



though in the race of it may bear the insignia  Of 

inn.cence. are quashed by Courts . 

In the case of C.RAMANATHAN v rs. ACTING ZONAL 

MAN?J3ER.IOOD CORPORATION (V IND1A,MOi (180 (l)SLR 

3) the Han'ble High C•urt of Madras cinsidered the 

sc.çe and extent of the jwlicial review in matters of 

transfer and declared that no d.ut, a normal order 

of transfer can, under no ci rcuuetanC $ • be mis unde rs t.sd 

as punitive neasure .But in the circumstances 

srrounding such an order leads to a reasinable 

inference by a well instructed mind, that such an 

order was made in the c.1.urable e,rcise of piwer 

and intended to achieve a sinister purpose and based 

in irrelevant cinsideratien, then the arns of the court 

can be extended so as to decipher the intendnsnt of 

the order and set it aside on the ground that it is 

.de with a design and motive of clrcunventing 

disLplinary action and particularly when a Civil 

servant is involved, to avoid the stringent but mandatory 

procedure prescribed in Article 311 (2) of the 

Csnstjtutiifl of India. 

in PRA4ASH CHANDRA SAXENA vrs. STATE OF  MADHYA 

PRADESH AND OTHERS (19$ (1) SLR 788) a single Juige 

,f the Hadhya Pradesh High Court quashed an order of 

transfer on the ground that it was not bona fido 

when it was ordered an suspictafl that there was 

something wring and fails to m&ø  further enquiry. 
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A Bench of the CAT at NOw Delhi in the case 

of K.K.JINDAL vrs. GZBR.AL  MANAG&RNORTHERN L4ILY 

D OTFIERS (reported in ATR 198 CAT 3*4) have also 

quashes the order of transfer7f.r the sam has been 

made as a punitive one. 

Apart-from the ab,e, as observed by the 

H.n'ble Supreme Court, frequent and unschedule 

transfer of a Gwerrtment servant may uproot the 

family cause irreparable harm to an employee and 

derive him into desperation. 

It has further been held by the Hon 'ble 

Apex Court that x*Ldacademic transfer be avoided 

if there are no compelling re as n. 

13 • 	In the bacrowad of what has been discussed 

abwe, since the mtdacademic issuance of the impned 

order of transfer is prved to be a punitive one (and 

has gst no legs to stand,being based an anonymous 

petition) and an •utc•me of arbitrary exercise of 

power, the same is hereby quashed. 

14. 	As a consequence,this case is allowed.Ne costs. 

(MNOR)NJAN 4OHANTY) 
MEMBER(JDIcL)7te/ 
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