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MR. G. SHANTHAPP14,MEMBER'.JUDICJ/1 L) 

The !icts and issues involved in these three cases being one 

and the same, a1thouh we have heard the matters one after the other, 

this Commofl order is passed which will govern in these three cases. 

The above Oriuinal Appi cations arc tiled under Section 19 

of the Administrative Tribunals Act. 1985 seeking the following 

reliefs:- 

8.l. 	The impugned order dated 08.0! .2004,under 

Annexure-A/7 he quashed: 

Ativ other relict' as deemed lit and proper in the 
circumstances of' the case he 	granted." 

The fticts in brieL arc that the Applicant in OA No. 51 of 

2004 was appointed as F1)/GI)S Packer cum Mail Carrier of 

I3himtangi Sub Post Office ,Uhubancswar provisionally on 08.07.1997. 

Applicant in OA no. 52 of' 2004 was appointed on provisional basis as 

E1)DA of Sisupalgarli. Bhubaneswar on 05.06.1998 and Applicant in 

OA No. 53 of 2004 was similarly appointed on provisional basis as 

EDIGDS Packer of Aerodrome Area Sub Post Office, lThuhaneswar on 

04.04.1998 against regular vacancies. Subsequently, on the basis of the 

requisition sent to the Fmploymetit lxchange, l3huhaneswar dated 

18.03.1997 and OpCil iioti lication dated 24.07.1997. all the applicants 



had applied and selected in a due process of selection and were 

appointed in a regular manner with effect from 30.06.1998.On 

10.06.1999 orders were passed by the Respondent No.3 following the 

provision of Rule 6(13) and Note l3elow of Rule 6(13) of Fl) Agents 

(Conduct and Service )Rulcs.1964. terminating their services with 

(lirection that they would he ciiiilled to claim a sum equivalent to the 

basic allowances plus 1)earness Allowance br the period of notice at 

the same rates which they were drawing immediately before passing of 

the orders. Being aggrieved by the said action of the Respondents. the 

Applicants tiled Original Application Nos.280/99.281/99 and 282/1999; 

which were heard and disposed of on 15th (lay of March, 2000 with the 

following directions:- 

Admittedlv no notices 'ere issued to the 
Applicants to show cause against the orders of 
termination. It is not the case of the Respondents that 
these Applicants were hands in glove with the then 
Respondent No.3Shri S.C.Barik) in obtaining orders 
of appointment. In this view of the matter, we are of 
the opinion that in vievv :of the legal position 
discussed above, the iinpuuned orders ol termination 
cannot he lezally sustained. The impugned orders 
dated 10.6.1999 vide Anncxurc-3 of the Applications 
are accordingly quashed. We, however, make it clear 
that in case the Applicants have not been allowed to 
resume the posts, ihe he reinstated and therealler the 
Respondents are at liberty to issue notices giving 
opportunity to the Applicants to show cause, if any, 
against the proposed orders of termination and after 
considc1'in2. the show cause, if any. can take 
appropriate decision in the matter as deemed 



4. 	1suant to the said ohser at ion and directions of this I rihunal in 

those OAs. the Respondents have issued notice 	dated 

08.01.2004/12.01.2004 under Annexure A/7 to the applicants, which was 

replied by each of the Applicants under Annexure-A/8 dated 21.1.2004. It 

is in this background. apprehending penal action, the applicants have 

moved this Tribunal on 20.2.2004 in the present OAs challenging the said 

show cause notice under Annexurc-A/7. on the ground that the same is 

illegal, arbitrary and violative of the constitutional mandates. in support 

of their case. it has been urged that since they were selected through a 

due process of selection and lbr no fault of them. they should not he made 

to suiRr alter a long lapse ot lime. It is their further stand that the show 

cause notices issued to them do not have the approval of any law or 

rules. apart from the fact that the Respondents are estopped under law to 

issue such show cause notice ailer six years oh their appoininients. It is 

their further stanch that if at all the Respondents were required to issue 

notices, those notices ought to have been issued to them within a period 

of six months from the date oh receipt oh the orders of' this Tribunal in 

earlier OAs, as any order of the 'Irihunal is required to he complied with 

within a maximum period of six months where no time limit has been 

flxcd by the Tribunal and havin not clone so, they are estopped under 

law to do SO ,It this belated stage. On these above grounds. the 



/ 

Applicants have prayed fi quashing of the iinpuencd order under 

Annexures —A/7. 

Per contra, the Respondents have tiled their counter stating 

therein that the although the Applicants were selected and appointed 

against the regular vacancies on regular basis, but the same was dune 

without following (fue procedure of recruitment.. It has Further been 

submitted by the Respondents that on examination of' the fict, it revealed 

that the Employment lxchange had sponsored the names of 40 candidates 

vide letter dated 8.8.1997 (Anncxurc-A/ ).As per rules, the candidates 

sponsored by the lmplovnient I \c!1anLc Sht)U Id have been considered 

first and in ease non availabihit\ o f any eligible candidate, the vacancy 

should have been noti lied in public. Rut there being no record to show 

that the above procedure hind been Ful loved before appointing the 

applicants, therefore, the very entry of the Applicants to the posts in 

question were 'regtilur/i I legal and in the circumstances, there was no 

wrong in issuing show cause notc ofmai 	inion  issued as per the 

direction of' this 'l'rihunal. ( )n the above grounds, the Respondents have 

prayed that these three ()As are liable to he dismissed being devoid of 

any merit. 

We have heard learned counsel For the parties and perused 

the materials placed on record: inc I ud ing (he rejol nders filed by the 

—L 
Applicants. 



7. 	During the arguments, learned counsel br the parties have 

reiterated their respective stand in support of their contentions. Over and 

al)ovC the pleadings, to impress this Irihunal, it has been submitted by 

the learned counsel 1r the Respondents that for the illegal exercise of 

power, the selecting authority Shri Sridhar Panda. SSRM N' E)ivision, 

Cutlack has also been proceeded with and he has been awarded the 

punishment of stoppage of increment for a period of three months from 

the date of his next increment lulling due on 1.8.2004, without cumulative 

elict and therefore, he reiteiaied the piyer for disiii issal of this ()riginal 

Application. 

8. 	We have considered the rival submissions made by the 

parties and have given our anxious thoughts. 011 a scanning of the 

records, it is seen that in the earl icr round of I itigations. the Respondents 

in their counter filed before this In burial had taken the ll lowing stand :- 

Shri S.('.l3anik, the then Sub I)ivisional 
Inspector (Postal), l3hubanesvar (S ) Sub Division 
issued appoi ut nieuit orders dated 30.06.1998 on the 
date he was relieved in 'iew of,  hi is transflr to Jatni, 
Sub division under PLll-1 postal l)ivision. I Ic further 
fulled to send the selection files to the Senior 
Superintendent of Post 011ices, 13hubaneswar I)ivision 
as required under the Rules and that he violated para 
14 of the Recruitment Rules with regard to 
appointment of ll) Agents by not sending reqLlisition 
to the employment exchange to sponsor names. 'I'his 
para lays down that appointnlenl of F.D Agents is 
required to he made through the employment 
cxchane and in case employment exchanue Riils to 



5P0115°1' the list of cand dates ' ithin the speci lied 
period or candidates sponsored were not fund 

eligible then the appointing authority would go for 
public notification. Without issuing requisition to the 
employment exchange. he drafted public notifications 
with copies to various authorities like 131)0, 
l3hubancsswar. Riock. 'l'ahasildar, Uhubaneswar the 
concerned sarapanches and so on that without sending 
the same by Regd .Posl. lie did not, mention whether 
any preiercnce would be givell to rescrve(l community 
and also did not sscs the adequacy or ihci'wisc of' 
the representation of' the other community. The 
selection files do not reveal any other applications 
barring applications of' the applicants. 'l'hus. the 
Respondents indirectly take the stand that the 
appointment order dated 30.06.1998 were issued by 

the then SI)l(p) Shri S.(. Rank in order to show 
undue favour to the applicants on the dale he was 
relieved on account of his transFer to Jatni Sub 
l)ivisioii under Ptini Postal l)ivision. Respondent No.2 

viz., 	Senior 	Superintendent 	0 f 	post 	offices, 

l3huhaneswar I )i''ision while dealing with these files 
caine across these clear illegalities pursuant to which 
impugned orders of termination were issued''. 

But in the present cases, the Respondents ha\ e taken the pleas in their 

counters that it was not incumbent on the part of' the recruiting authority 

to go for public notification without considering the names received from 

the employment exchange and ha iilg not (lone so, there was gross 

violation of'the rules for \vhich the very entr\' of' the applicants to the 

posts in question was illegal and accordingly. their services are liable to 

be terminated. Not a single whisper has been made by the Respondents 

with regard to any omission or comtoisson on the part of the applicants 



L in so lar as their selection and appointment to the posts in question are 

coiicerncd.. 

9. 	on a careful cximinallon of the records. \VC are constrained 

to note that being responsible officers of,  the Government, the 

Respondents ought not to have takcii such inconsistent view vithout due 

application of mind. It transpires that the Respondents are not also 

confident with regard to an,,,  omission or commissioll on their part which 

impelled them to take action against the Applicants. l)ue to such mind 

less exercise of powers. it has not only led to multifarious litigations. but 

has put the applicants into mental stress and strain, apart from saddling 

the public exchequer unnecessarily. 

10. 	 As regards the plea of the Respondents that when names 

\VCFC available to he considcrcd. there was no need to go ahead with the 

public notification. this stand cannot lend any support to the Respondents 

because, by now law is well settled that there is no harm if' the zone of 

consideration is \ ider amongst wli idi the most meritorious candidate 

could he selected which would meet the motto behind the recruitment 

rules and therefore, the plea as tuLen b\ the Respondents to terminate the 

services of the Applicants is not sustainable more so when these 

applicants have been selected and appointed against theregular posts in a 

regular manner. Further. as we see there was no fiuit on the part of the 

Applicants in the matter of' selection nor it is the case of the Respondents 7 



Nx', 

that thc lack in cligihi I itv conditions as per recruitment rules, it is not 

desirable on the part of' the Respondents to run after these applicants at 

their whims and fhncies. We are, therefure, of' the considered view that 

having no fiuli on the part of' the applicants in the matter of' scleetio il 

their claim should not he thrust aside ..l his view of ours gains support 

by the decision of the I Ion'hle I ugh Court of' Orissa in the case of 

MAt IINDRA l'ANI'Y -Vrs.- t N1ON OF INI)1A & Oil llRS (OJC 

NO. 5254/1998 disposed ;of on 15/11/1999).Rele'ant portion of' the said 

order of'the I- lon'hlel Iligh Court of' Orissa are quoted herein below:- 

'4. 	In the impugned order the l'ribunal held 
that due to the mistake of' the department, for which 

the petitioner was no way responsible, he was placed 
in the select list as a Scheduled 'Irihe candidate, By 

OCCUPYIN(; A POSh' M[ANI' FOR Scheduled 
I nbc corn mun ii V. the petit ioiicr has deprived a 
scheduled tribe candidate oh' his rightful position, and 
as such, he has not acquired a right to hold the post 
reserved fur scheduled tribe, on the basis of' the said 
findings, the tribunal rejected the application. 

It is not the case of the del)artment 
that the I)etitioner by is representing or playing a 
foul game got his name included in the Schedule 
Tribe list. The department has candidly stated that 
because ;of error committed by the concerned 
dealing assistant, the petitioner's name was 
ilicIu(le(l in the schied tiled t ril)e list. The aforesaid 
being the admitted position and the petitioner 
being in no way responsible for it, he cannot be 
allowed to suffer, particularly when he has already 
ren(Iere(I service for 81)0111 two yea rs. The 
Department is clearly estopped from raisinij such a 



	

plea. On the tcts and circumstances, the equity is 	/ 
clearly in favour of the Petitioner". 

(lMPI LASIS St.J IPLI El)) 

In this context, the learned counsel for the Applicants has also taken 

us through the decision of the I Ion bie Pauia I I igh Court rendered in 

the case of SI IAIIENI)RA KIJMAR SING! I vrs. SlAtE OF Ui! IAR 

AND 01'! IERS reported in 2004 (3 )A'll 344wherein at paragraph 7 

and 8 Iheir Lordships have held as under:- 

7. 	The a counter affidavit has been filed on behalf' of 
the Respondents, the statement made in the writ 
application with regard to advertisement of the post 
and calling br the iiames from the I mployment 
Exchange is not disputed. A bald pica has been taken 
saying that all the procedures for appointment were 
not following including that of reservation policy and 
rosier cIeai'ance. 

8. 	1 .carned counsel fir the petitioner now submits 
that the question, which has flillen for consideration in 
this case has already been considered by this Court in 
the case of Shri Ravindra Kumar 'I'iwari v. The State 
ot'llihar and others in C Wi C NO. 500 of' 1999 and the 
writ application was allowed and the order of 
termination was set aside and the order of this court 
has ultimately been affirmed by the Apex Court". 

II . 	[laying regard to what has been discussed above and having 

regard to the inconsistent stand taken by the Respondents Ironi time to 

time, and in View of' the fact that tile applicants being in 110 way 



responsible in the matter of thcir selection and appointment, the notice of 

termination issued to them aller a long lapse of time by the Respondents 

does not stand to reason. In the circumstances the impugned notices 

issued under Annexure-A/7 (in all these three OAs) are quashed. Since 

the Applicants are still continuing in service by virtue of interim 

protection granted by this 'l'rihunal, the same is made absolute. 

12. 	In the result, all these three OAs are allowed. No costs. 

C C 


