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Cuttack this thezzmay of March/2004

Pravakar Behera coe Applicant(s)

=-VERSUS -
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" Whether it be referred to reporters or not ? Y‘Ly

2. Whether it be circulated to all the Benches of the
Central Administrative Tribunal or not ? 7%
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCHs;CUTTACK

ORIGINAL APPLICATION NO., 13 OF 2004
Cuttack this the )y, day of March/2004

CORAMS
THE HON'BLE MR. B.N, SOM, VICE=-CHAIRMAN
AND
THE HON 'BLE MR M .R JMOHANTY ,MEMBER ( JUDIC IAL)

L L

Sri Pravakar Behera, 42 years,

Son of late Biswanath Behera,
Dagarpara Baniasahi, Chandini Chowk
Cuttac-2 at present serving as Deputy
Conservator of Forest being posted as
D‘OFOO.' Khurda DiViSien' Khurda

e e Applic ant

By the advocates M/s.A.KMishra
J.Sengupta
D.K,Panda
P.ReJL2ash
Ge3inha

~VERSUS =

1. Union of India represented through its
Secretary to Govt. of India, Ministry of
Forest and Environment, Paryabharan Nigam,
CeGeOe Complex, Lodhi Road, New Delhi

2. State of Orissa represented through
Secretary to Govt, of Orissa, Department
of Forest and Environment, Bhubaneswar

cese Resgpondents

By the Advocates M/s «U.B.Mohapatra, ASC

Mr. K.C.Mohanty,
GoA.

MR.B.N, SOM, VICE-CHAIRMAN: This Original Applicqtien

has been filed by Shri Pravakar Behera, an efficer ef
Indian Ferest Service, challenging the erder ef transfer
dated 16,1,2004 (Annexure-5) transferring him frem the
Pest of Divisienal Ferest Officer (in shert D.F.0,) Puri
te the pest ef Principal, Ferest Rangers Training Cellege,
Angul,

24 This Tribunal en 27,1,2004 while directing
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issuance of netice te shew cause/file ceunter by the
Respendents, as an interim measure, stayed the eperatien
of the impugned erder under Annexure-5 and this interim
erder is continuing till date,
3, The State Gevernment of Orissa (Respendent Ne.2)
filed its ceunter en 13,2.2004 eppesing the prayer ef the
applicant and have prayed fer dismissal ef this O.A. being
deveid eof merit,
4, The applicant's case is that the transfer erder
unéer Annexure-5 has been issued witheut applicatien ef
mind, it adversely affects the family interest of the
applicant, the erder was a metivated ene enly te disturb
him frem the present pest and that it is an eutceme eof
arbitrary exercise ef pewer, Citing these greunds the
applicant has submitted that the impugned erder ef
transfer is net sustainable in the eye ef law,
5¢ . Respeneéent Ne.2, viz,, the State Gevernment ef
Orissa (represented threugh its Secretary in the Ferest
and Envirenment Department) have centested the applicatien,
inter alia explaining the administrative reasens which
cempelled the competent autherities to.transfer the
applicant frem the pest of D.F.C., Puri te the pest ef
Principal, Ferest Rangers Training Cellege, Angul, It
has been submitted by them that the applicant, while
werking as D.F.O,, Puri fleuted the directives dated
30,10,2002 issued by the Hen'ble Supreme Ceurt; wherein
the Court, keeping in view the natienal need fer pretectien
of ferest lands and censervatien of ferests, prehibited

granting of licence te Saw mills within 10 kms, radius



- ‘ 5\
s - 3 -

of the ferests and in censequence of this erder ef the
Apex Ceurt, licences already granted te five Saw mills were
cancelled,The applicant, whe teekever the charge as D.F.0.,
Puri en 23.12.2002 started granting licences te Saw mills
afresh within the prehibited area ané thereby vielated

the erder of the Apex Ceurt, as a result of which a sue
metu centempt preceeding was initiated against him, The
said centempt preceeding was dispesed of en 19.12.2003

by the Apex Ceurt after impesing en the applicant a cest

of Rs.50,000/~-, Keeping in view the magnitude ef the lapses
on the part of the applicant in managing the affairs ef

his Divisien and because of his disebedience of the erder
of the Apex Cour; as well as his lack ef asdministrative
will he was shifted frem this pest, It has alse been
submitted that the persenal preblem ef the applicant had
been duly censidereé by the Gevernment ané it was ebserved
that there weuld be ne preblem for the applicant te avail
of adequate health-care facilities either frem Cuttack

er frem Sambalpur er NALCO,while staticned at angul, as

and when required by him, With regard te his allegatien
that he has been pested te the jeb of Principal, Ferest
Rangers Training Cellege, which had remained vacant fer

a leng time, the Respendents have peinted eut that it is
net fer the applicant te decide the place sf his pesting,
but it is fer the administratien te decide whe sheuld be
pested where and at what peint ef time, in the public
interest, Finally, they have stated that the applicant

has been preceeded against fer his varieus acts ef omissiens

%// and cemmissiens while werking as D.F.0., Puri ané therefere,




iy T NS

administratively, it was net adviseable te retain him

in that assignment any further, Fer the aferesaié reasens
the applicatien is shern ef merit, the Respendents have
added,

6. We have heard Shri A.K.Mishra, the learned ceunsel
fer the applicant, Shri K.C.Mehanty, learned Gevt,Advecate
appearing en behalf of the State Gevt, ef Orissa ané

Shri U.B.MChapatra, learned Addl.Standing Ceunsel, appearing
en behalf ef the Unien eof India in extense, perused the
rejeinder fileé by the applicant as well as all cennected
papers adduced in this regard,

7 We have carefully censidered the rival sententiens
advanced at the Bar ane given eur anxieus censideratiens
ever the issue, The issue revelves reuné as te whether

the impugned erder of transfer under Annexure-5 was issued
in puklic interest at all,

8. The applicant has levelled a series of allegatiens
against the Respendents, as earlier stated, te persuade
the Tribunal te held that the erder ef transfer was net
issued in public interest. In his representatien dated
22.,1.2004 before the Principal Secretary te Gevt., ef
Orissa, Ferests and Envirenment Department, the applicant
had putferth a cemplaint that he was dragged inte
litigatien befere the Apex Ceurt and therefere, initiating
a departmental preceeding against him and transferring

him eut ipse facte tantameunt teo deuble jeepardy., He is
being penalized mere than ence fer the same mistake

that was cemmitted on bena fide belief and en goed fath

while discharging his efficial duties sincerely. Further,
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by submitting his family difficulties he prayed fer
annulling his transfer te Angul and requested the
Respendent(s) te either retain him tn the present
assignment er te pest him at Cuttack. Having regard te
his suggestien te pest him at Cuttack,where ene vacancy
was available, it is the submissien of the Respendents)
that the applicant had earlier been pested there and

haé held an effice at Cuttack fer five mmd half years
earlier,

9. On perusal ef the applicant's representatien and
the submissiens he has made in the Original applicatien,
ene facter is feund te be commen that "every time he was
transferred, he had eccasien te seek medificatien ef the
order”and was ableuto get a pesting at a place ®f his
cheice", The ether aspect is that he expeses his lack ef
faith in the system, As has been submitted by the Respendents
in their ceunter and alse during the eral submissiens,
if pesting/transfer of the efficers were te be made giving
prierity te their persenal/family preblems, it weuld be
difficult fer the administratien te manage the affairs
of the State, We are in full agreement with this view
peint and depr@cate the inability ef the applicant te
submit facts in %2 preper perspective, viz., in his
representatien dated 22,1.2004 he haé stated that"he

was dragged inte litigatien”, While the fact of the
matter is that he had vielated the directives eof théﬁ
highest judicial autherities in the ceuntry and he went
en issuing licences te Saw mills in prehibited area

creating embarrassiment all areund, he had te tender
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ultimately impesed a cest of 5.50,000/-, Even then,

there appears te be ne trace of an ieta of remorse

in his mindé, - L : He was taken te task

by the Apex Ceurt, which did net accept any ef the

pleas putferth by him, but eut of magnanimity ef their
Lerdships let him eff witheut the rigeur ef heavy |
punishment te stir his administrative censcience. We

are aghast te nete that netwithstanding the ebservatiens
of the Hen'ble Supreme Ceurt in the Centempt Petitien
Ne,.801/2003, the applicant . “wa§ - - imprudent te say
that he was dragged inte litigatisn whereas the fact
remains that hejgagﬁjngﬁauﬁgawhich ended in the centempt
preceeding, What is mere regrettsble and surprising is
that he has in his applicatisn stated that the "centempt
preceedings has been drepped" while the truth is that he
was discharged frem the centempt preceedings with -
reproef and en impesitien of cests ef s,50,000/-, by the
Apex Ceurt,

10, Frem all these facts ef the case it is clear that
the applicant suffers frem seriesus attitudinal preblems
and deserves te be intensively ceunselled te be able te
act reasenably and understandably in matters eof life,

11. Se far as the merit sf the case is cencerned,

we weuld like t® nete that it is new well settled 2
principle that the Gevernment has every right te transfer
and/er pest its empleyees wherever it deems fit ané preper
in the interest of public and in exigéncy ef service

and that the transfers se made are net subject te judicial
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scrutiny ner judicially reviewable, unless ané until
any vielatien ef statutery/mandatery rules and /er bias
or mala fide intentien of the autherities erdering
transfer is preved te the hilt, and/er any arbitrary
celeurable exercise of power is established. In the
fitness of things, we weuld like te ferus eur attentien
te the decisien of the Hen'ble Supreme Ceurt in the
case of N.K.Singh vs., Unien ef India (reperted in AIR
1995 SC 423) wherein the Hen'ble Apex Ceurt have laid
dewn that it is fer the departmental autherities te
decide amengst different empleyees, whe sheuld be pested
where and the Ceurts/Tribunals cannet takeever the
functien ef the departmental autherities in that regard,
11, Further, the applicant has net been able te

place any material en recerd fer us te believe that the
actien of the autherities in transferring him eut ef

the present place of pesting te Angul was net in publiec
interest and/er that was an outceme of vindictiveness

or there was ne reasen available foer the autherities te
have acted in a manner as they have, In fact, en an
everall view of the matter it appears that the autherities
could net have escaped taking actien against an efficer
whese actisn was feund te be everreaching the erder of
the highest judicial Torum . in the ceuntry and by
his mindless and illegal actiens he was endangering the
puklic erder and the envirenment, His derilictien ef
duty was ef high magnitude and under ne circumstances
any autherity, let alene the State Gevernment ef Orissa,

could have glessed ever the matter except te their ewn



peril. The reasens feor his transfer which have been
narrated by the Respendents, in eur censidered view,

are in public interest and alse in the interest eof
administratien and nething mere er nething less,

12, Befere parting wifh this case, we wsuld like te
@bserve that the whele structure of the State rests upen
public welfare and public interest and te run the
administratien ameethly amd effectively variesus Departments
under the Gevernment have been established te achieve
these aims and ebjectives, It is the sacred @uty . ef

the autherities at the gpex eof the Departments te see

that the purpese fer which the said Departments have been
get up - are : Mot - frustrated even by an inch, se

that the public interest is achieved te the fullest

extent and in that behalf it is always expected that the
Gevt., machinery .  -aets . with utmest certainty,
censistency and unifermity. Thus the State being public ‘
welf are eriented and the autherities at the apex having
the duties and respensibilities te safeguard the interest
of public, by ne strech ef imaginatien can amy action
taken by the said autherities be censtrued te be detrimental
te public interest - far less te speak of individual
interest, In this backgreund, even if the terminelegy
'public interest and/er in the exigency ef administratien'
is net there in the erder of transfer, decidedly, it is

te be held that such ah actien is public eriented., In

the instant case, the applicant, whe is an I.F.S. efficer
having all India transfer liability sheuld net have taken

this transfer as a belt frem the blus, but as a sincere,
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ebedient and leyal Gevt., servant sught te have Jjeined

his new pesting at Angul., It is high time te he recegnises
the limits ef his right te pretest with his duty te ebey
erders,

13, Having regard te® what has been discussed abeve

anéd having regard te the guidelines and law laié dewn

by the Hen'kble Supreme OGsurt in the matters ef transfer
frem time te time, it is hardly a matter te be interfered
with by this Tribumal. In the result, we dismiss this
Original Applicatien, being deveid of any merit. Ne cests,
pr Needless fer us te mentien that with the passing
ef the final erder dismissing the Original aApplicatien,
the interim erder eof staw,passed by this Tribunal en

27.1.2004 ceaseé autematically.

e Gl ¢
Sd- M- R rtopani; s B. N Som
2( Vit -& hasrarar)

Membey C @



