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0 .A. NOS • 169 & 202 TO 207 OF  2002 
Qittack this the 	day of 	Nov./2004 

Ba].aram Das & Others 	•.. 	Applicant (s) 

VERSUS _ 

Union of India & Ore. 	... 	 Respondent(s) 

FOR INSTRUCTIONS 

• Whether it be referred to reporters or not ? 

Whether it be Circulated to all the Benches of the 
Central Administrative Tribunal or not ? 

v 
(M.R.FuNT) . 	_)__' 
MMBER(JtJDI IAL) 	 -CHAIRMAN  



CENTRAL ADMINISTRATIVE TRIBUNAL 
CUTTAC i BENCH; CUTTAC K 

O .A .NOS • 169 & 202 TO 207 OF 2QQ 
O.i ttack this the 	day of Nov./ 2004 

CORAL 

THE kI)N' BLE SFIRI B .N • SO N, VICE...CHAIRMAN 
AND 

THE HONBLE SHRI N.R.14)HANTY, MEMBER(J(JDICIAL) 
000 

11 	Balaram Das, aged about 50 years, Sb • Bipra 
Ch. Das, Plot No .1197/Mahanadj Vihar, POMayabazar, 
PS..Chaul iaganja, DiSt...O.3ttack 

2. 	Binakar Raut, aged about 53 years, 3/0 • Natabar Raut, 
At/PO-.Jakhapura, Via-Daiiagadi, PS/Jajpur Road, 
Dist-.Jajpur 

3 • 	Debendra Nath Ibhanty, aged about 51 years, S/a. 
N .0 .bhanty, At/P itamber Pur, PO/Ranadinga, 
PS_ Tritol, Dis t-Jagats inghpu r 

B.Purna Chandra Rao, aged about 54, S/o.Satyanarayan 
R/O. I*urda Road, Retanga Olony, PO/PS-Jatni, 
Dist-. Iirda 

Puma Chandra Mishra, aged about 53, S/o.Pravakar 
Mis hra, AT/PO_Panchap al i, Dis t-Jag ats ing hpu r 
V.Y.Naii, aged about 52 , 36o.V.Pentaj Naidu, 
Qr.No .CPC 8/4 Railway Colony, P0/College Square 
Dis t- Cu ttac k 

7 • 	Dhanurdhara Kadam Singha aged about 52, S/o .3.K. 
Singh, At/Kanta Bania, PO..Garh Sanpur, PS... Kanasa 
Dis t-Purj 

All of them are working as Sr.Clerk under Chief 
Proj ec t Manager (Con) Headquarter Chandras ekharpu r, 
Bh.abarieswar 

Applicants 
By the Advocates 	 'Vs .P .Jena 

S.B.Jena 
A.Z.Sahoo 
S.Dag 

- VERSUS _ 
1 • 	Union of India represented through its General 

Manager, S .E .Railway, Garden Reach, Calcutt&...43 
Chief Administrative Officer (Con), a.E.Railway, 
Chafldras ekharpu r, øabaneswar 
Deputy Chief Personnel Off icer(Con.), S.E.Railway, 
Chandras ekharpur, Bhubaneswar 
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$ 	Chief Engineer(on.), HO, S.E.Railway, 
Chandras ekharpu r, Bbubaneswar 

5 • 	Chief Engineer(1) (Con), S .E .Railway, 
Chandras ekharpu r, Btubanes war 

6, 	Chief Engineer(2) (Con), S .E .Rai].way, 
chaxidras ekharpu r, Ehubaneswar 

Respondents 
By the Advocates 	 Mr.R .0  .Rath 

Mr.Ashok Zbhanty 

hR .3 .N .SOh. V ICE.. CH IRMAN S Applicants, Shri Sal aram Das 

and six others have invoked the jurisdiction of this Tribunal 

being aggrieved by the inaction of the Respondents..Railways 

in regu].arising their services as Junior Clerks, Senior 

Clerks and Head Clerks with effect from 1.4.1984, 1.4.1988 

and 18.2.1999 respectively. It is in this backjround, they 

have prayed before this Tribunal for the following reliefs z 

'(a) ...an appropriate direction be issued 
directing respondents to regularise the 
services of the petitioners as Junior 
Clerk w.ef. 1.4.84 and as Senior Clerk 
w.e.f. 1.4.88 and as Head Clerk w.e.f. 
18.2.99: and 

(b) 	.. .to direct the respondents to pay the 
consequential f inanc ial benefits to the 
petitioners as per their entitlament". 

2. 	The facts in brief, according to the applicants 

are that consequent upon a written examination conducted by 

the Respondents-Railways, they came out successful and 

accordingly empanelled for promotion/reguirisation as 

Junior Clerk ag ama t 60 % PCR posts • Fo 1 1owjg to this 

panelment, the applicants were regularised as Jinior 

Clerks with effect from 1.2.1992, whenipon they were 

promoted to the post of Senior Clerk with effect from the 

date(s) indicated agairmt each of the applicants vide 

Anne,are-3 dated 11.6.1998 • The grievance of the applicants 
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is that whereas their counter-parts working under 

Chief Brvjineer(Con), Visakhepatnam have been regularised 

as Junior Clerk with effect from 1.1.1984 and as Senior 

Clerks with effect from the date(s) indicated against 

each of tIse vide Anneire...5 dated 11.1.1999 and have 

also been promoted to the post of Head Clerk vide nneure-.6 

dated 18.2.1999, their cases have not been considered by 

the Respondents..Rajj.ways and thereby they have been 

discriminated against. Representations made by the applicants 

vide Aflneeire..10 series to the O.A. having not yielded 

any fruitful result, they have moved this Tribunal with 

the prayers ref erred to above. 

3. 	Respondents..Railways have filed their counter 

contesting the application. While (withstanding) the prayer 

of the applicants, the Respondents..Railways in Para-..5 

(Page-2) of their counter have stated as under : 

"Aie to an undue favour shown by an Assistant 
Personnel Off icer(Constructiori) at Bhubaneswar, 
these applicants have been given adhoc 
promotions as Senior Clerk w.o.f. 1.2.1994 
and regular promotion as Junior Clerk from 
1.2.199 2 with ulterior motive, once the 
results of the written test were published. 
The applicants were working as Skilled 
Qr.III, Skilled Gr.II, Skilled Gr.I and as 
5th rem an/Superv is ing Mis try etc • till 1998. 
Thus, allowing technical personnel already 
enjoying higher and higher scales, in the 
selection test for the post of Junior Clerk 
was against all laid down procedure." 

To make their statements more consolidated, the 

Respondents in Para-6 (Page.3) of their counter have stated 

as under s 

"... When all these applicants were working 
in Technical posts with higher scales than 
applicable to Junior Clerks, allowing them 
in the selection for the post of Junior 
Clerks, in 1997 and publishing their panel 
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in 1998, and giving them retrospective 
regularisation w .3 .f • 1 • 2.1992 as Junior 
Clerks is against all extant procedure". 

It has been &ilxnitted by the Respondents further 

that this mistake having been noticed by the authorities 

ib the Departhent, .theyissued an order dated 24.7 .2002 

(Anneire..W2) as a measure of rectification of mistake. 

The Respondents have stated that by virtue of Annexure...R/2 

dated 24.7 • 2002 the promotions of the applicants to the 

postsof Junior flerk as well as their adhoc promotion to 

the posts of Senior Clerk have been declared *lll and void 

and thereby, their statis as Jtinior Clerks or Senior Clerks 

as the case may be, have been changed to that of their 

substantive status as Skilled Or.III, II, I and as Storeman/ 

Supervising Mistry etc. It is in this bacJçround, the 

Respondents have prayed for dismissal of this O.A. being 

devoid of merit. 

4, 	we have heard Shri P .Jena, learned counsel 

appearing for the applicants and Shri Mhok Mbhanty, 

learned senior counsel (Assisted by Shri R.C.Rath, learned 

Standing (unsel) appearing on behalf of the Respondents... 

Railways and perused the materials adduced before us. 

5 • 	This matter came up before the Bench for hearing 

on admission on 5.4.2002. While directing issuance of 

notice to the Respondents, as an inter1ii measure, the 

Trilunal directed that "pendency of this 0.?. shall not 

stand as a bar before the respondents to redress the 

grievances of the applicants, as raised in Annexure-lO 

and also in this 0.?., within a period of three months". 

6 • 	Before we could bring the matter to touch, 

we feel it inclined toquote what the RespondontsRailways 

Z11— 



5 

have indicated in Page..2 (1) of the order dated 

24.7.2002 (nne*ire..p/2) her.inders 

N  This office order is being issued on 
receipt of representations from the 
aggrieved staff in Panel No .CPZ'/Con/HQ/P/ 
PCR/Clerlç/98/005.41 dated 22/23.01.98 
alleging that some juniors have superseded 
in promotion unduly and after rev jew by 
the competent authority to give the promo- 
tional benefits from the date of empanel... 
merit as Jr,Clerks and as Sr.Clerk on 
ad hoc bas is from the date of completion 
of two years as Jr.Clerk, following the 
extant inatrictions:ón the subJet, 
thereby cancelling the retrospective 
promotional benefit, which has been given 
irregularlyu. 

? From the above it is transparent that the 

Respondents have disposed of the representations of 

the applican1 not only replying their claiss in the 

negative, but by annulling the promotion and/or 

regularisation of the applicants as Junior ClerJ 

as well as theiiextpromotion on adhoc basis to the 

posts of Senior Clerk. While so doing, they have also 

directed recovery of arrears paid to the applicant on 

account of giving them promotional benefits with 

retrospective effect. It is in this backdrop of the 

issue, it was open to the applicants to bring this 

order (AnneireR/2) to the notice of the Tritanal by 

way of amendment challenging the legality or validity 

of the same. They having not done so, the instant OA 

suffers from legal infirmity as by the operation of 

A.nne*ire..P/2 dated 24.7 .2002, the stabas of the applicants 

as described by themselves have since been changed, and 

in the process, the prayers of the applicant as cioted 

above cannot be acceded to so long as Anne,ai re - R/ 2 holds 
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the field. Besides, with regard to the facts and 

circurns tances of initial recru itment and/or appointment 

of the applicants that they were recruited as Skilled 

Artisans ahd all, of theii have been drawing their pay and 

allowances in the scale of the Skilled Artisans, this 

has been prored by the Respondents by filing a copy of 

the salary bill for the month of December, 1997 (Annexure- 

R/j, series) showing their staths and positions wherein 

certain contracuictiorfjrregu1arjtjes have been highlighted 

by the Respondents. firstly, that while they were holding 

appointments as Junior Clerk/Senior Clerk on ex cadre 

appointment basis, they were not entitled to be called for 
- 

as Junior/senior Clerk. Secondly, that this 

mistake/error in recruitment was detected by the Respondents 

only in 1998, whereafter it was immediately decided to 

rectify the said mistake. Lastly, that no adhoc promotion 

order could be made on ad hoc basis as ad hoc appointments 

are only made to overcome unavoidable situatiohs on a 

stop gap basis. The Respondents have, therefore, submitted 

that the applicants, who were working against the technical 

posts in higher scales than that applicable to the Junior 

Clarks could not have been considered for selection for 

the post of Junior Clerk in 1997 and giving them retrospective 

regularisation with effect from 1.2.1992 as Junior Clerk  

was in total violation of the existing instructions and 

procedure, and therefore, the same mistake had to be 

rectified. 
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£The above facts have not been re)itted by the 

applicants in their rejoinders except by stating that 

"the counter..parts of the applicant at 'lishakhpatnam are 

also originally technical staff . .." Lastly, the entire 

case of the applicants are based on comparative staths 

and service benefits of certain officials at Visakhpatnain 

project. Bit none of such individuals having been arraigned 

as party in this O.A., this grievance raised by the 

applicants falls flat on the ground. 

It is now well, propounded law by the !3n'ble 

apex Court in very many judgments that the action of 

correcting a mistke in appointment by the competent 

authority is valid • The }bn' ble Supreme Court has also 

laid down the law that the apøointments which do not 

come within the ambit of the notified recruitment rules 

cannot be regularized by any authority and that the 

Court cannot direct regularjzation of those employees 

which is de hors the policy framed by the Government. 

, Before we close, we would also like to refer 

our decis ion rendered in 0 .? .Nos .48 3/2000, 378, 463 and 

523 of 2001 - disposed of on 16.12.2002 (through a common 

order) wherein the applicants had challenged the impugned 

order dated 24.7.2002, cancelling their promotion as 

Junior Clerks and adhoc promotion as Senior Clerks with 

effect from 1.2.1992 and 1.2.1994 respectively, and 

directing recovery of overpa.yments on that Count for 

the period from 1.2.1992 to 10.6.1998. Following the law 

laid down by the Mon' ble Supreme Court (as referred to 

above) in the cases of Sanjeev }limar 1jarwal & Ore. vs. 
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Union of India & Ors. (1987) 3 SLJ(CAT) 353, K.S .Srinivasan 

v • Union of India, AIR 1958  SC  419, 	Subedar Singh v. 
District Judge, Mirzapur, 2000(5) SLR(SC) 792 and 

State of Haryana v. Surinder Mimar, AIR 1997 SC  2129, 
-rh. 

this Tribunal came to conclus ion that any promotion 

action taJn in violation of the recruitment rules is 

ab initio wrong and liable to be quashed*  while expressing 

this opinion, the Tribunal also held that ad hoc promotions 

could not have been done with retrospective effect and 

that promotion order harirj been made in violation of the 

Recruitment Rules was bad and in law. 
the 

IL Having regard toLf acts and circumstances of the 

case and also the position of law in this regard, we have 

no alternative left but to uphold and approve the legality 

and validity of the Office Order bearing No.91/2002 dated 

24.7 .2002 issued by the Respondents vide Annexure-R/2. In 

the 	±esult, O .A .Nos • 169 and 2002 to 2007 (assigned for 

statistical purpose) are dismissed, leaving the parties 

to be ax their own cos ts. 	 - 

(N .R .ikiA'frY) 	 '1 3 
MMBR(JUDhICIAL) 	 VICi.CFIAIRMAN 

_Li 1 
aly 


