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uttck this the 2nd diy of JLi, 2003. 

Gopinath i3eher. 	 •.,. 	 A4icant, 

vrs. 

Union of India and Ors. .... 	 ReSOrter1ts. 

FOR INSTRUCTIONS 

T,,hether it be referred to the reporters or not? YVID. 

Y4 , ether it be cIrc-laed to all the BChes of the 
ctra1 Arniniscrtive Triunal Or not7 i\J- 

___! (Tt 	 L 

(MANORANJAN/ MOHANTY) 
MEMJER(J(EDI 'AL) 



CTRAL kDMIiIS 2RiiI VE r-.I3uNAj.4 
CU 	3 CH: CUTTAK. 

0RI6INL, APPLI2I0N NO.155 OF 2002 

Cuttack, this the 2nd of January, 2003. 

0 R A M 

THE HON Cu RA3L E MR. AN0RANJAN M0HAN?Y, MEivii3 ER(Ju DI CIAL). 

IN THE MATTER OF; 

GOPINATH 3 EHERA, Aged 60out 53 years, 
S/O.Daityari Behera, Village;Fakirpada, 
PC :31 rioati,p ;Sadar,ist ;cuttack, 
At prest village/po;Kishoragar, 
DISTRICr :CUTTACK. 

S... APPLIcz.NT 5  

By legal practitioners M/S.R.C.patnai]c,M.Bjs0j,33.Ray 
Advocates. 

VERSUS ; 

UNION OF INDIA REPRESLNTED through 
Geral Manager, 
South Eastern Rdiiwdy, 

Garden Reach, 
Kolkota, west 3engal. 

Divisional Railway Manager(p), 
South Eastern Railway, 
Khurda Road, 
At/Po ;Khurda Road, 
Jatni, 1)1St ;KhUrda. 

De.)Uty iief Personal Officer(c, 
South Eastern Railway,Bhubaneswar, 
At/po : andras ekha rpur, Bhuban eswar, 
Dist.Khurda. 

Permanent Way Insfector(Con.), 
South Eastern Railway, Cuttack. 

.... REONDENTS. 

By legal practitioner: 	 Panda,ASC. 
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ORDER 

MR. MANORANJAN MOHANTY, MEM3 ER(JUDI CIAL) -. 

The fact,in orief, is that admittedly, the 

Applicant was working in the Railways(Uflder the 

Respondents) on casual oasis , as Chowkidar/ihalasi 

w.e.r. 02-09-1967 to 02-\07-1982 when he a3dndOned himself 

from duty due to an accidt,while on duty,causing sever 

head injury and consequt hospitalisation.After he oecaflie 

fit, when he reported to duty, he waS not allowed by the 

Respondents to join/perform his wOrk.It is his case that 

when all his approaches(through representaticns and 

personal requests) did not yield any fruitful result, 

he moved this Tribunal U/s.19 of the A,T.Act, 1995 in 

O.A.No. 655/1997 which was disOsed of finally on 13.11.97 

with liberty to the Applicant to make a represtation 

to the Respondents who shall consider the same within a 

period of 60 days. I-Pwever,after, 	a long lapse of time 

andwith the further intervention of this Trthunal, the 

said representation of the Applicant was rejected and 

communicated to the Applicant on 28.11.2002under A1riexure-.3, 

which is now under challenge,in this O.A. 

2. 	Respondents have filed their cOunter.In the counter, 
count et-ctiflg 

the ResPOfldents,while not I 	the factual aspects of the 

matter, have placed reliance on the Rule-732_RI(199 edn.) 

StaC.ing iflter...ajis that the Applicant was treated to have 
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left casual et1cagement' on his Own when he did not 

return to duty and due to his long unauthorised 

aosence•  It has also De&1 averred by the ResOndents 

that this Oricjinal Application shall not be entertained 

on the ground of law of limitation;as the cause of action 

in this case had 4risen in the year 1982,whereas he has 

approched this TriDunal in the year 1997. 

Heard learned counsel for the Ap1icdnt and 

Mr. P.K.Mihra, learned Additional 6tanding Consel 

for the Rilways,apearing for the RespOndts and 

perused the records. 

3efore dealing with the merits of the case, 

it is worthwhile to deal with regsrd to the preliminary 

objections raised by the Respofldents,in their counter 

with regard to the law of limitation s  it has been averred 

by the applicant in his Original Application at para 

6(b) that he was injured in line during the period of 

work when a heavy iron rod fell on his head and he was 

treated in hospital continuously and after recovery,he 

approached the officer for reçj.cment in his previous 

work but he was not engaged insite of assurances giv&i oy 

the RespOndts on repeated occassions Order passed on 

13.11.1997 in O.'.No.65/1997 also indicates that the 

Applicant was under prolonged medical t reatmeit in 6ca 

Medical College and Hospital,uttack. In  this  view of the 

matter, it can not oe said thdt this application is barred 

by limitatjon.Hce the said objection Of the Respond&its 

is over-ruled. 
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Now coming to the merits of the case,it is 

to be noted that on reading of the order of rejection 

of the representation of the Applicant Under Ann exure-3 

dated 23.11.2001 the RespOndits had taken the Same 

ground as in the counter that the Applicant was correctly 

treated to have left his casual engagement,due to long 

unauthorjsed asece in terms of Rul.7321.It wou.ld be 

profitaole to quote the aove RUle;wkiich is as under;.... 

a temporary railway servant fails to resume 
duty on the expiry Of the maximum period of 
extraordinary leave granted to him, or where he is 
granted a lesser amount of extraordinary leave than 
the maximum amount admissiole,and remains aosit 
from duty for any period for whjh together with 
extraordinary leave granted exceeds the limit upto 
wuich he could have been granted such leave under 
sub-rule(l) a.ove,he shall be deemed to have 
resigned his appointment and shall, accordingly, 
cease to be in railway's employmit. 

In support of the claims of the respective parties, 

several contentions have been addressed by learned cOunsel 

of either side. However, for the purpose of disposal of this 

O riginal Application, it is sufficb to COnSider only one 

aspect of the matter and that is, whether the Applicant had 

been given an opportunity of Deing heard oefore terminating 

his services and)  in the absece of the aame,whether such 

termination is valid.Further more, as to whether on the face 

of the constitutional mandate and judge.made_laws,such a 

RUle)basinçj on wt.h the applicant has oeen denied to resume 

dty is valid. 

on a plain reading of the RUIe,it prima facie 

Shows that the same cont ravens/offends the 1,rovisions of 
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Article 14 	of the constitution of India. Iaw is 

well settled that nonarbitrariness is an essential 

facet of Article 14 pervading the entire realm of State 

action governed by Article 14. It has cOme to be eSta3liShe:1 

as a further corollary, that the audi alteram partem facet 

of natural justice is also a requirement of Article 14; for 

natural justice is the antithesis of arbitrariness. In the 

sphere of public emplOyment,it is well settled that any 

action taken by the employer against an employee must be 

fair just and reasOnale;which are com.ionents of fair 

treatment. he conferment of a.)solute Vwet to  terminate 

the services of an employee is antithesis to fair1  just 

and reasonaie treatment, To substantiate this view, I feel 

persuaded to refer to the decisions of the HOn*ble Sureffle 

Court of India in the case of DKINANDANPRASADVRS.IhE 

S'fAI'E OF 3IHAR reported in AIR 1971 so_14O9which reads 

as under 

Isxxx 	XXX 	XXX.Even if it is a question 
of automatic termination of service for 3eiflQ 
continuously ansent for over a period of five 
years,Art.311 applies to such cases as is laid 
down by this court in Jaishanker 7.3-tate of 
Rajsthan (AIR 1966 SC 492)? 

In the case Of jaishanker Vrs.State Of Rdjsti-an reOrted in 

AIR 1966 SC 492, the Hc,fl'ble Apex Court of India held that 

an opportunity must be given to a persOn against whom such 

an order was proposei to be t assed,no matter how the 

regulation descriec4.  it. In the case Of SOdHANA DAS GUPTA 

VRS, THE STArE OF L3IHAR AND ANOTh retorted in 1974 5LR (2) 

--------- 
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674,the Hon' ole F-gh Court of patna(by taking into 

consideration the decision of the HOn'.ole Apex Court 
rendered 

of India /in the case of Jaishanker Vrs.State have held 

as under; 

The consideration On these two caes makes it 
clear that in the circimstance ds in the presit 
case treating the etitioner to have ceased to 
be in Govt.amply amounts to her recuOval,and 
further that the said removal, without giving her 
an oportunity is to go against Art.311 of the 
Constitutiori.In the circumstances of the present 
case, violation of Article 311 of the COnstitution 
is writ large.There can,therefore,be no doubt 
that the order under Ann exure_2 is illegal ,and 
the petitioner cannot 3e deemed to hve ceased to be 
in GOvt.efliploy On the oasis of the said order or 
on the )asis of Rule 76 of the Service Code. 

It is also worthwhile to quote the decision of the Hi'ole 
rend e r ed 

Apex Court of India/tn the case of JAI SHANKERRS.STATE 

OF RAJASTHAN (reported in AIR 1966 Sc 492 )which runs th.is ;_ 

The removal of a Governfnt servant from service 
for overstaying his leave is illegal evi though 
it is provided by the 5ervice RgulaCion that 
any individual who aosits himself without permission 
after the end of his leave would oe considered to 
have sacrificed his appointment and may oe reinstated 
only with the sanction of the cornent authority", 

xx xx xx. 
if 

A removal is removal and/it is punishment for 
verstayiflg one's leave dfl opportunity must be 

given to the person against whom such an order 
is proposed,no matter bow the aegulation descries it". 

(emphasis supplied) 

In the case of TEY, CliAND IRS.STAE OF HIMNOI-ALj PDH 

reported in 1987 (3) StJJ 210 the 1-j,fl'b1e High Court of 

Hjmachal pradesh held as underi... 
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*rrue it 15 tLt the etiLiOner was a daily rated 
workman.However, even a daily rated workman,wk10 has 
oeen employedfor such a length of time,cannot be put 
out Of employment on such grounds and under such 
circumstances witrout comj.jance with oasic ruLes 
of natural justice.rhough no regular deartmentaj 
inquiry is required to oe held aainst .-ch a workman 
the least that required tO be done is,-(!)to inform 
him of the ropOsed action;(2)to QiSC.LOse him the 
material sOugLt to be relied auinst Lim;(3)to atfor 
him a reasonaole oportunity to correct or controvert 
such material, and to place his view point and(4)to 
arrive at a fair and just decision suported by 
reasons . 

3. 	3Ut here, in this instant case no such material 

has De'1 placed by the Respondents to show that any opportunity 

Laa,been given  to the Applicant to have his say oefore 

terminating the services of the Applicant.Siace the RU1 

732RI, basing on which the services of the Applicant have 

been disPensedwith)offends the provisions of the Constitution 

as enshrined under Article 14, the same is held to De illegal. 

It has oeen further argued by the learned Counsel for 

the Applicant that persons having less numoer of working days 

and having entered into the Railways on a later dace,on such 

casual Jasis,than the piicant,hav oeen conferred with 

temporary status nd consequent reguiariacion out the case 

of the Alicnt has oeen inored;whicn amounts to gross 

discrimiiation 

in view of the foregoing discussions medeoove, 

and keeping in view the various dicial pronouncements, 

the impugned Order under Anneure-3 dated 28.11.2001(j5 

which it has oeen stated that the Applicant faced a deemed 

termination) is held to be not sustainaole in the eye of law 

( 



and the same i, accOrdingly, quashed/set_aside with 

direction to the ResOfldeflts to take 	rojriate follow 

up action to meet the ends Of justice,in favour of the 

Appliaflt within a eriod of three months from the date 

of receipt  of a copy of this order.fhe A4liC6nt e 

treated to have never faced t ermination/dis engagement and 

he be given all consequential service oenefits,as was 

given to his COuntetatts within the time fixed. 

11. 	In the result,therefore, this Original Application 

is allowed leaving the jarties to bêr their own costs. 

o 

(w..NORANJA MCi-ANTY) - 
MEMJ ER(JUDIIAL) 

I 


