
-t 

r &73 

 

(-,-i7-,,T-FT) A T 
A Dl 	

RA—f TA 7T7 TRIBUITNT F, 1 14 1 rx 	I I ),-~l I I V1 	 I I v L, I 

	

2A 	 -A! 
—T TTT A Ck' T-1 T 	I T— — - i A~ K 

Q " I,--- Q 3. U. -/ - - 0 .1ft- — Od --P -QQQ 
cutt--lic, this th-c Ilk 	nclA 

A~W 

	

Atshav Kuma.r Mohantv 	....... 	 Anml 1c.f-, nt 

Vr--. 

I inion of India and ofliers 	....... 	 P.,-~,pondenll.s 

T 
k li-"- PN'TTR TACTI ( Wll S R) R 

~r ;+ 1-u- vt-i~ 	 f% 	 T 	 I 
... 

L 	
liv 	

I 
L -s or no't I 	 w1l"ledhies it b., 	 T.. the Reporiet 

rr ri 
Z 	vv nether ;.t he circulated to 2111 

Actilitnistm-l—%, I ribunal or nov 

A X C A -N )T 

-B 	

~J

jDlcl T T% AF M E P TT I T - J~ 	.- - - 	- ulL 

the Ellenchl es ot the Cent-rall /" 

C.E-CPATP~ 



r 	r 
r"~ 

T CEN4'FR.A-:!~.kDMINIST—K.A~l~.ILVE TRIBUNA.L., 
T17- TTACK BE-T-4'-'H,CUTT-AC-r%. J I L i 

O.A.N.0-C)"141 OF 220' 	

1004 Culd.W-1, this the 44 

CORATAI: 
T 	 A 1, T H 0 T,,TB —I E S H R 1 B. 1,111 . S OM, VICE-CHAdRM."UN, 

T ,jC-1,q1r'1T.T1 SH"I M.T-1.Mf-1.HM\T 
y 

iUUi
A!-! 
	 nbout `~5 	son of luate .-Vv-a -F1'.'unj-.,.1 MollaiM. "6%~%.& 	L 	 v ctla' a%-, 
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ST T 
IFIRTI B.N. SOM, VICE-CIT-LAI R M.A N 

.0-hri -.,%kshaya Kumar Mohant-,,,- has filed this 10rig-inal Application 

W  din It 	 ult SSai 1 19 ffie Provision of Clati-se, (2) of Schedtile ill of 'the, indi-Fin AL!-!, 

ky- Accounts 'S:'c--,T1cc (RccrultmcnU) RuIcs, 19813, so -ftir as tfic rcstrljction of- 

the aae of 53 ,, 	 I years as well as ,,-ix-ation of crucial date of eligibility as first 

d 

	

	of T ay 	Ally are. conco.erne.1-11. 111e. has also prayed -for quashing the e.1'alhility I 	i0l 	- - 

-Le vear 2001 and to consider his case kr promotion 	indiar, list -f(-)-r 4111 	 1- 

Audit & Accounts. Service ta-k-incy into consideration the crucial date of, 

e-11,11LItlitv aS first da-v of January 

2. 	The, case of'the, applicant revolves found the 1-fistructions issaiecl LIV 

the Department of Personnel &Y. TrIalining's Office Memorandum 

',j 	"n"Q 	 I y A jo.22011 '3/- g-ESIL.(D, dated 17.9.1998, ereip. insilrucLions vvere 

ISSUMI to all the l'ie-part-ie.nts!'!,Vflnl,,Irics that the CTUCial daic 1'()r 

-4 %4eterm n ng efigibi 	of' officers for promotion in case of financial-vear 

b-13%1d vacnnCYw, 	LX 1110111d fall on 	fIrst, day Jaxntmr-v immediate'y t 	vv t4 jL 	 p 

J
i prececting suchl vacancy'vear and in case of calendar year-based vacancv 

vca.r, flic fir.st  -,~.v of Jawwry As& would hc takm as the crucial dnt,-- RAI 

	

+ 	 D irrespeCU, e 0, whe*LJIL-,%-.r tilme. AC-L\.s are written financiall year-wise or 

in, 	ctions issued b~, calendar year-wise. He ha-! also by referring tolt. e ',,-, vtru- * 	 7 

the, said Dep 	 their O.M. N(-).A-P, irti-r-em! III 	- 	 !/ /.;Q7-F..stt.(RR) dated 

0 -, ].~,0,00 that MinistriesDepartmients are to take i-m—mediate action *10r 0.1 /- 	 L 	I I Li I 



-3- 
haning/amending the Recruitment Rides in accordance with the revised 

guidelines on Recruitment Rules and furnish compliance report to that 

Ministry by 31.12.20101 - The applicant's grIvance is that its nante could 

not find place in the, eligibilli-ty list of 200-1
1 as his date of birth is 

.11.5.1948. Had the Respondent-Department changed the crucia
ll date 

- 	I
Q' T ly to 0 January, as instructed by the DeparimenL of Personnel trom I -- J u 

& Training-, his name would have been at 
serial No.20 ol'the eligibiliiy 

list for promotion for the year 2001 and he could have been considered 

for promotion. He has submitted that, the nodal Ministry for personnel 

matters being the 'Mlinistry of Personnel, Public kGrievances & Pension, 

Dcpartment of PcIms 

	

	 stry haid given on-nel & Training and. as that Nlini~ 

direction to all Mini s-,,,r-.e s/Departments to change the crucial date within a 

given period, the, Respondent-Department had un-lawfully violated the 

instrUCAiCITI.S. it is alSO SUbmitted by him that 	
the, Re.spondent- 

Departnient in consultation with tl-.e C-fovernninent of Tridia, Departi-nent of 

Personnel & Training decided to change the crucial date from 
1' July to 

V January for detern-iining eligibility for prorniotion fronn the panel year 

2000 onwards in respect of C.roups D5 C Find B categories, they did not 

carry out an~~ change for Group A. The applicant's another grievance .s 

-nent Of India has enhanced the agge Of retirellient Of ,,,at since the Goverin 

Central Government employees from 58 to 60 years of age, the 

Respondent-Department should have amended the Recruitment Rules to 
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alter the ap-e "mit "'-r 	 into Indian Audit & A coull 5 'Sery e I I - I 	 -c 	, t 	- 	Ic 

-'~J to 	vears of a,,-Y'e and b-ly, not carrving out this revision, the 

applicant Lla-Q beet seriously prejudiced. He has challenged the ac-LiO.11 01 

the, ResporL'ieri~t-Depaf-t'riierit being viollative, of Aj-t'cle~ 14 of the. 

Constitution and has souiaht for redres.- of his gri is ievance. 

The Respondents have opposed One Oni-ginal ApplicalLion by filin." a 

detailed counter. Their contention is that the Recruitment Rules 1br Indian 

Audit 	Accounts Service have been framed under Article 30.0 and 

,'~rticle 	-5) of the C-bristitution by 	President 	n lia in Lhe 	j, s i 	of T X 

Itation with the Comptroller ('x' I 
A 
kilditor General of India. The consul I - 	I 	 - 

+ 	
- the years 199" ;3P.Plicant, wil". C flallic aPPcarcd in the eligibility - U!1 1 1 ~, lis s foi 

I 	 C, It I 	and& 2000. nevej, 	10 	in Y 1998. '999 	 had ' und a 	fault with the Recru'LMI I I %, 	it ent 

Rules except now when his name could not find place, in the select list of 

2 	 1 2001 as he, had crossed the, Lipper age. hinit of 531 'Ve' a T.S-. They have, 

submitted that there can be no challenge 4M) the Recruitment Rules.. unless 

these Rules are found to be iiolative of Articles 14 and 16 of the 

Constitution. which Is not the point in thi L I 	is case. 	Referring to the 

	

L 	L 

-F declqion of the 'Full Bench of Centrall Adri-tinistrati-ve IribunaL at 

Ban-alore Bench, which has been subsequently followed b- Chand*-arh 

Bench and Er.n.akulani Bench, the Respjtiu'e-tit-Depai~tiiic--iit have 

submitted that the provisions of Indian Audit & -Accounts Serviiei~. 

'~bj 

(Recruitment) Rules have been found to be constitutionaltv valid and I 



Hieretore, the gandfity ot Clause Q) of St'chedule IITI Ot "U'le "Id 

Recruitment Rules cannot be challenged now b-v the applicant. With. 

-par 	 U-1.1 	 I 1 	 '101 Ity ,' d to the quest on of revising the crucial date for elip" "Ii . for 

prcornot-ion to 'Indian Audit &-Acco-unts Ser-vice tkorn 1"', k1l"i to 18, 1 

January. they have submitted that the instructions of the Department of 

Personnel & Training are rioL applicable Lo them as Lhose (Tuirl 
- 

g Wennes 

issued by the Department ol'Personnel C'V_ Training by their letteT dated 

2 	 e ~ i =III- ,41.4.1998 were applicable in cases where the R%ec-ruitmerlt IRufles ar, _ile , 

'h~ — and do not prescribe the crucial d-1 -tte. -However, no. 	 -me-nt Ruiles C, 

B did not have crilci al I nte '_ r de' me cadres un 1-ot Trot 1p 	I 	 --- I .1 	10 	Terr Inim! Tne 

1. 	 - 	 I- - 	 1-1 	- - 	4* 	4% -t -!;I\, 	mary WiS* 	-)W 	 ----d by th-a-- 'as A 

	

MM 	 It7)_rc;rScriIFX' 	-1 

CILICIal dQ-L-%,. 	1RelgaruJing C-AppilicaN. 	't 

	

I 	U 	11. 0, V 	tll%~ 11.13 L I Lt %, L I %J.I 1 	3 L I %, U U V 	11%, 

rn 11" 1 n ia' t1lev hnvp 	litt _,__._inel n. n cl 	 --- -.! --- - - .- - ~M - tied that under 

A 	" 	
, 	

i A -0 11 Z­~ 	11 	'1 	
- 	

- -ji I - 	 Aud - YARU-je 1-+t-%( I 	 V, 	 the SVTV*Ce C,(Iij 	OPS ini 	ling 

recruitnient and protnotion. of the employees serving, in 'Indian Audit 

Accounts Department are determined by the President of india in 

consultation with the —olliptroller 8, ku'it-r — 	I ' ind'a. 'n 

	

U 	 - 	ditu. Generai ot 	I 	I 

compliance with the above constitutional mandate, any adminisirative 

instruction/ordcr issucd bv the Ministrics is mad- applicable to thc 

I eIIIP I C,X7eCQ C, 	 T 	
- it ri 	 ints Departmerlt only ill HIC tI e 

- I 	US 	I Indian AL1.di & Accoia . 

A Comptroller Iftuditor General is consulted before its issue. 4"hey have. 

theref6re. submitted that R-eneral instructions issued by the Department of 

L~I~ 
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A- 	

11, 0 	
— G - 

Persc,nnel & Traininp, in O—Ms, diated 8,9.111999 , 13.101999 and 

17.9.19990 havina not been issued in consultation with the Comptroller & t~ 	 - 

Auditor General of India, these are not automatically applicable to In'dian 

Audit cv,-,--, Accciunts Department uniess adopted by the (--'orjaptrc-,1l'er &-. 

i Auditor General of India. In anv case, thev have submitted t at as the A 	 Lh 	0 

Recruitment Rules for Indian Audit & Accounts Service prescribe the 

crucial date. as first day oF July, there, was no need R)r revising I e crucial 0 -h 	I 

t date as the instruCLioOMS of the Department of Personnel & Trainin2 were 

directed to those cases where the Recruitment Rules. did not pro-Vide for 

crucial date for determining eligibility. 

4. 	We InavC.- IiCl;ard Shri Gancswar Rath, thic licarncd coun-se-1 npPearing 

fort the applicant and Sh.1j. S.B.Jena, the !%earned Additional Central 

Government Standing Counsel appearing for the Respondents and have 

-,r-'s Placed before Lis. 11SO PeRiSed ffic, recc U 

1z. 	 -J like to place cn record our ar, 	
- -. 

c, - 1. 

	

At the cyutset we woullu 11 	 Ll 	I - precial )n (A 

the efforts made b-,,7 the learned counsel for the applicant in explainina 

before. us the provis-POns of Ai-ticle 1'4081'55') and, Ai-ticle -3109- of the 

v,cinstitution of Malin and the relationship between the '(jwernment and 

I OfT the organisation --14"the Comptroller & Auditor Gcncr--. India for proper 

ct-rQl- t1illn'.) o 	F 
un 17- stand , f the issues ralsed in this O.A. We haxle also been preatly L5 	- 

helpead bv the learned Additional Standing Counsel in s4upplying various 

inft)rmation's that we needed in connection with *this Original Appfication. 11 1-1 	F ' 



4- 	 1 	 ~# 14-t 	
%-)t 	- 

T 	
iona-11 counter and wri _en n- -e of 'I he Respondents h1ave submitted addii 

arguments which have been taken on Nicord. 

-tere t- e baQ'cally two-l' id. Firstly, that it was S The issuess raised 1. 	_r 	-1 	to 

-hy 	I t e 	 Re Hic-urnbent on the part of the, Respondent-D Lai ient o nhance the a , 

Service from 53 to 551 restr ction for ently, into Indian Audit & Accounts 

A Government years o. age as soon as the age of retirement of CenLr 

I employees was ralsed by 
I 	lay 2000. the. GOvernment 1~om M Secondly, 

that 	4h e inistry M of' Oer-onnel. 	Public 	Grievances 	& I Pensions. 

Dep 	L, 	L 0 	%~~_ 	 I 	I Minisft-,, for 
1.1, artment of Personnel -12,, Training, be*ng nodal 

determining the personnel policy, implementation of the instructions 

Con+ ji--d 'n O.M, datcd 1 7.9.199SY by tthC- Rc,,pc)ri-dcl--It-Dcpar+ttliciit war' 

	

M.- IC 	I 	- 	I . 

u, navoiciable. .L 

t 

	

t 	 th issues and 
I. 	We. have Qliven our mos- anydous thoughts to? both 

" e. i 

the, rival contentions placed bef0re us In this regard. 

s The Ifirst Issue- e.- whether the age restl Iction (d _53 yean is 

reasonable or not is no longer available for fresh adjudication ;as a co- 

o  1 	1 	 1 	1 1 	1 	L .11 rdinating Bench of this Tribunal "Ernakulaill Bench' has ahready 

4- 	 s _ 
U 	

t __ - answered the ques ion the nega4 ve the case of II.c"alim and C, her. v, 

1 Tnion of India aP-.d-- othc-.s. OA No.602 of ,20001, dccidcd on _14.9.221,002. 

Wc-. are bound IDy the said ludgment and therefore, upli-Old that the age 

t Rules lis legally valid and restriction as enshrined in the. Re.c.ruitnien 

cannot be assailed as unconstItution"a-1. 

T11,_ 



9- With rep-ard to the second issue, the applicant has assiduously 

made noise and thunder to state that notwithstandin,(-,, the prolvision of 

ic icle 148(5 -, ins ructions issued b%,,T the Ministry of Personnel, Publi 

0- Grievances cx, Pensions, Department of Personnel & Training are. b1nd111R. 

I on all the Ministries/Departments of the goverriment, o-f Ind.,a including 

Indian Audi. & Accounts Department. 

10. The conientions of' the Respondents is that the O.M. dated 

17.9. 1998 is not applicable in the present case. They have stated that the 

said O.M. of 1011.39. has superseded the earlier instructions contained in the 

OeMa dated 19.71999 by providing one crucial date instead of tvvo, as 

M w a-  s; p r e s-cribed carlicr. They havc submitt d tint ill Me c;i,,c ofT1 I I d I -C-1  -1. -- 	Ill 	-..- 	- 	lall 

a 'AU 	 + dit & Accounts Service. first dav o-fOCLober was never adopted "-a- the 

crucial date in the Indian -Audit- & Accounts Semce(F-ecruitment) Rules, 

111 	
01 	 -- I 10U;Jh the, -ACRs are, written financial year-wise and no amendnient was 

camed cut in ter-ins of the instructions of Julv 1999. They have also 

pointed out that in the O.M. dated 19.7.1989 it was mentioned that the 

crucial dates indicated. in the O.M. would be applicable conly to such 

C"ervi 	 I It 	Oor"v service ces and post-, -t"or which statut . - 	rules do not prescribe a 

crucial date. So there was no need to amend the Recruitment Rule-- in 

i989. So far as: the O.M. of 1998 is conicerned, their stand is that the said i 

O.M. havina not been issued 'r--,,v thle President of India in colisuItatic-11i 
I 

I 	 -a di 	- 	I 	— 	-, I * , 	, 	

p

l,  with the Comptroller &r .AL itor General ot India. it had no nap lication so 
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I F 	ent are far as the employees ed" Indian A.1idit & t'll-Ccounts Depai-4 1`171 

concerned. 

1. The casse uAl the applicant iiii4c,"p-S Oil the point that the 

0 G 	 y NJ overn-ment 	 from tim to tim Iso ppl- 

mutatis mutandis to the employees of the Indian Audit & Accounts, 

DeparLmenL. We have 'given our b--sL LhOUV'JiLs Lo Lhis maLLer x.vffli 

relierence Lo the provision made in the Consillution aboui ihe role and 

oller & Auditor Genera-, of India. which is one of finiction of the Comptr 

the pillars off-the C-onstitution o I' India. 17ol- maintenance of the integn't-,, of 

the democratic 1'ahric, in the Constitution, a few institutions 'nave been 

4 provikaiccl alid thc Comptroller & Nuditor Gictucrall is cn-w such institution. 

unctional independence of such an institution has been recognised as 

the paramount need for upholding the sanctity of the Constitution of 

India. Keeping 11his need Hn view, Iffie ConstitLition malk--ers have enticted 

Article 14,S(5') which lays down the, "subjCCt W the provisions ofthils 

Constitution and of any law made by Parliament, the conditions of service 

of perstOns serving in the Indian A'Uldlit and Accounts Departin-ent anid the. 

a"ImInIstrative powers of the '(_"om-ptroller and Auditor-General shall be 

such as m_-y be prescribed by rules made by the President aftcr 

consultationli with the Comptroller & Auditor-Greneral." This! niakes the 

'r I 
~_.oniptroller & Auditor General -.:)'I India as the watchdog of policies altild 

procedures of the executive organ .1 the Constitution. 	Such an 

11 



'I 

"le 	exec-ut- role wou" be well-nigh irnnposs- 	 ve writs independen4t 	I 	- L VU 	 1 111 1 	1 IJ 

travel unhindered across the organisation of the Comptroller & Auditor 

	

Ile c0litclitiu-11i I L 	--t that the Genenal. We. therefore, hold fl-lat t' 	 t ().r ~ 
I ... 	 lie applicall 

-Ms.. 	issued by the, Depai tirneritt of Personnel & T1 rairning are, cin 

f1 p 1 	 1) 	ent theirown motion . p1licable to the Indian Audit & Accounts Departm 

ilke that ol' the other MinisLn*es,,E)epartrnenLs, is erroneous. As Lhe 

Recruitment Rules for the 'Indian Audit & Accounts Service. do prescribe 

a cruciall date and the President of IndW did not fbel it nz-cessanr to I 

consult the C"omptroller &, "\.Udi+Lor General to carl-yr out an,, r chanae in the Y 

re-determination ofthat cut-off date for promotion, we see no men't in 

. 	(I 'I, thici O~ A. the colitrovcrNY raiSc I 

Costs. 

(M.R.,N401HANITY) 

M  L~, 	ER.-(JUDICLA-1.) EMBT 

ANYF; S? 

t  Accordingly, this Oz '_ fails: No - - 	1_1 	- - 	- Fx~ 

/'B.N.S' 1V 

VICE.-CH-A—TIRMAN, 


