CENTRAL ADMINTSTRATIVE TRIBUNAL
CUTTACK BENCHS CUTTACIK,

0, A NOS, 141/2002,142/2002 & 143/2002
cuttack, this the  (,/k day of February,2004

C O R A M

THE 1IONOURABLE MR, B,N, SOM, VICE-CHAIRMAN
AND
THE HON'BLE MR, M, R, MOHANTY, MEMBER ( JUDICIAL),

OLA.N0,141/2002

Gangadhar Biswal,aged about 54 years,
s/o.Late Sambhu Biswal,

Central Revenue Colony,Qr,No,
Type-I1/33,Block-3, POs Banivihuc,
Dist,Khurda, now working as Sepoy,
Central Excise and Customs,
Department, Bhubaneswai~1,Dist,Khurda,

|sss Applicant,
|

By legal practitioners M/s.K, N, Jena,
R.Rath,
D,K,Mohapatra,
Bo Po Ball
M.Ganguly,
advocates,

Ve ESU.S-.‘

1, Union of India represented through
its Secretary,Ministry of Finance,
Department of Revenue(CVEC),

South Block, New Delhi-1, "

2., Administrative oOfficer,
Comnissionerate of Central Lxcise |
and Customs,C,R,Building,

Rajaswa Vihar, Bhubaneswar-4,
District-Khurda,

3., Comnissioner,Central Excise and
‘ . Customs,C,R,Building, Bhubaneswar=-1,
Rajaswa Vihar,Dist,Khurda,
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‘
4, Central Board of Excise and Customs,
(cIBEC)south Block, New Delhi~-1,
5. Deputy Collector(P&E) /Comnissioner

Collectorate of Central Zvcise and
Customs, Bhubaneswar, PC Jox 1, 166,

Dist,Khurda,

Respondents,

By legal practitionersMr,A, K.Bose,
' Senlor Standing Counsel,

Purna Chandra sahoco, aged about 58 years,
S/o,Late Kandarpa zahu, residing at Qr,
No.Type 1/5,Income Tax Colony,Kafla
Fandi,Cuttack, now working as Sepoy,

in Central Excise and cCustoms,
Cuttack-II Range,Bidanasi,Cuttack,

Applicant,

By legal practitioners Mr.K, N, Jena & ASsoci te

Ve rsugwm

1, Unionvof India & othery,

LI

Respondents,

By legal practitioersMr, A, ¥, Bose, SsC,
’ |

0, A.No, 143 /20023

Bhagaban swain, aged about §

son of Madhaba & ain, now

Sepoy in Central ExCise andg

Cuttack I Division,Bidana
Twon/Di:t,Cuttack,

By legal practitioners Mr

-Versus-

8 years,
wor

lking as
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N, Jena & Associatec
o
| |
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Union of India & Clliers, P Respondents,

By legal practitioner: MI A, K, Bose, SSC,.

MR, MALIORALIJAN MCLANTY, M;,MBER( JUDICINL) 8=

In all these three cases that were Leard one after
the ﬁther,since coﬁmon questions cof fact and law are
involved, for the sake of convenient,these_aFe disposed

: 1
of tiicough this common order,
2, ‘ﬂpplicants,all the three cases, were initially
appointed as Patwari(Amin Gr,'C') in the Dandakaranya
Development Project w,c.f, 05-04-1996(Applicant in O, A,
N0,141/2002),14-04-19 70(Applicant in 0, A, No, 142/2002) and
- 01-07-1965(Applicant in O.A.No,143/2002) and on the
closurebof the Dand:karanya Development Exojéct, th§
tliree Applicants,hoving been found surplus,were deployed
as Sepoy in the Central Excise and Customs Ofganisation
(under the present kespondents) on 10-03-1988, 18-04-1988
and 10—03-1988 respectively,The grievance of the Applicants,
in these three cases, are that sincé they hLave put in morethan

.24 years of service,they are entitled to get two financiai:}

-
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upgradations(as recommended by the Fifth Central Pay
Comulssion and instructions issued in O,M, Jdated 9th
August, 1999) and the benefits of tle same were denied

tc them, Having been unsuccessful in their efforts,
through f£iling of representatiouns, the Applicants have
ﬁiled‘tnese cases under section 19 ¢  the Administrative
Triixnals Act, 1485 with prayers to direct the Respondents
to grant the second financial upgradation beAefits to the
Applicants from the date it is due and to release all

the arrear salaries and service benefits within a

stiulated period,

3. The Respondents,by filing their counter,have

taken the common stand that since the Applicants,in all

these three cases,do not £fulfil the promotional norms

like nassing of dewaﬂtmehtal examination and possessidg
reqiuisite educational qualificatibn,they are not entitied

to get the ACP benefits;as per the instructions/blarification

issued by the DOPT in its 0.1, dated 09-08-1999 and

"10-02-2000, The reéspondents have also taked the stand that

the Applicants are not entitled to count ﬁhe past service
benefits;as per the dictum laiu down by the Hon'ble Apéx
Court;in the case of redeployment.Therefore,the repre

of the Applicants could hot be considered for Jranting the

ACP benefitsg,

4, Applicants, by filing their rejoindérs,havé
stated that (as ner Clause-l4 and 15 of the OM under

Amnexure-1 dated 09-08-1999) the Applicants are entitled “}

Pl

sentations
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to get the two financial upgradatiocns irreséective of
their educaticnal qualification and tie norms prescribed
for promction and that similarly situated persons (like
che Applicants) having been granted two financial up-

I
gradations after completion of 12/24 vears of their

gervice,gross discrimination has been causedjto th%
Applicants,By filing additicnal re joinder to the!céunter,

it has been brought to the notice of this Tribungl;that

the Respondents had already given Ist and second‘f#naﬁcial
upgradation under ACP scheme to all the Sepoys and |
Habildars,even though they are under matriculate,but

iﬁ the case of the Applicants, a step;motherly/aisc:iminatory
atti‘ude has been shown,They have also digsclosed the names

of such persons in the additional re joinder,

5. - Having he .ra ML, K, N, Jena, learned Counsel appearing

for the Applicants and ML, Anup Kumar Bose, Learned senior
Standing Counsel, appearing for the Respondencsﬂin all thesei
three cases,we have perused the materials placéd on record,

6. The Government of India(in order to deal with

the problem of genuine staghation and hardshiip faced by

- the employees,due to lack of adequate promotional avenues)
while accepting the recommendations of £he Fifth Central
Pay COmmission Report,with regard to acp benefits/scheme,
have issued 0,M., on 9th AuguSt,l999 with éertain medifications,
In the sald OM ,the Govt,of Indiz have exhauétively provided
the‘norms/éligibility/éntitlements etc, for the Central
Govt.employees, At $1,No,6 of the said OM it has been

enumne “ated as to how the ACP benefits will bF grantea tigi,
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the employees and it has been provided that a Departmental
Screening Committee constituted Z“cr the purpose to process
the case for grant of benefits under the ACP| scheme,with
regard to composition of the Screening Committee, it has

oeen provided that the Screening Committee shall be the

same as Lhat of the DPC prescribad under the‘relevant |
recruitment/service rules for grant of regulér promotions
to the higher grade to which financial upgrgéation is to
be granted,Consequent upon introduction of Eﬂe scheme,
clarifications have been sought by various Mgnistri s/
Departments about certain issues in connectign withr '
implementation of the ACP scheme.The doubtsrais%d by

varius gquarters have been duly examined and‘poiqt-yise

clarificatioas were also issued in OM dated lO«OZ-ZbOO.In

the sz.d OM dated lO-OZ-ZOOO,baéingion which the grﬁevance

of the Applicants did not receive dﬁe consideration reads

as unders-

- T S = e e e e e o ww e e = " em ew e en ew e e
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The relevant recruitment/
Service Rules prescribe

skill test for vacancy based tion under the scheme.As s ch,
promotion,However,this need no upgradation shall be
not be insisted for upgrada- allowed if an employee fails

tion under ACPS/

test prescribed for the

purpose of regular promotion,

_---——_.._..__-——-—-.-———,—

In another OM dasued by the Government of India, in OM No,
35034/1/97—Estt.(D)(Vol.IV)Dt.lB—O?—ZOOl(aS publishéd in

the Swamys News of september,2001) it has been clarified

as under{:/;i/

o ©

As per the scheme condition
No.,6 all promotion norms have
departmental examination/ to be fulfilleF for upgrada-

to qualify departmentgl/skill

— k’pﬁ&_f-’-’w”

—
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“"Clarification- As the employee has remained
in the scale of &,800-1,150/- all along and
has not availed any promotion,he is entitled
to two financial upgradations in a scale
higher than R§800-1,150/-(pre-revised)irrespective
of the post actually held after redeployment,
Since in the Ministry,a Group 'D' employee is
eligible for promotion to the grade of LDC,
provided he is a matriculate and as a post in
the scale of R 825-1,200(5-4) is not in the
normal hierarchy in the Secretariat,such an
employee can be considered for two financial
upgradations in the grades of LDC and UDC,
provided he is a matricul ate,Otherwise he will
get only one financial upgradation in the revised
scale of Rs,825-1,200(ks,2,750-4,400/=) .Cases of

- othel persons re-deployed to lower posts through
the surplus Cell may also be regulated accordii gly“,

7. It is a fact that the Applicants are under-
matriculates and .re in tte basic pay of Rs!3050-4590/-;
though they are working as Sepoys on their redeplovment,
It has been specifically rointed out by the Resnondents
that in order to be eligikle for higher pay scale of
uDp. (i.e, Rs,4,000-6,000/- and‘above) under the ACP
scheme, Applicants l.ave to :lulfil the promotional norms
like nassing the departmental examination and possessing
requisite educational qualiiication(i,e.minimum
Matriculation)but they do nc: fulfil sucl. norms and,
hehcu,they are not eligible ftor financial upgradation
under . P scheme.But,in view of the above quoted
clarification of the DOPT,the Applicants,even though

are under matriculates,are entitled to get one financial

upgradation, sfter being .iuly screened, t[

L& 7/
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9. As regards the second fiuahcial'upgrddation
(fuuugh,as ner the above quoted instructions, they are
not entitled) it is the specific case of ﬁhe Applicants
that in the case of similarly situated persone, such
second'upgradation have been alloﬁed and therefore,

We hereby direct the Res .ondents to examine the matter
alid, if it is a fact that'second upgradation has been
alloved to persons situated similar to the Applicants,
then the case of the Applicants may élso be considered
in the light of the factibasing on which others were

allowed to take the second financial benefits,

10, In the light of the abaove discussions and
Airections, this O:igin;l Apr lication ig ﬁereby disposed
of with further direction tr¢ the Resoondenté to complete
the.ontire exercise(for grarting the first financial up=-
grardation under the ACP scheme, after completion of 12
years to the Applicants aﬁd for examinatioﬁ/review of
grant of the second Financial upgradation, in the light
of the -“servations made in baragrdph 9 above)within a
;eriod of 90(ninety) days from the date of ceceipt of a‘

Copy of this order.No cos'.s, ~— ars T
, / f
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